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PREFACE 


The present work was written with the view to provide 
an overview of the Provincial human rights developments 
which might assist those working in the field of affirma- 
tive action ee Canada. The starting point is. an introduc- 
tion to the very notion of 'Right' itself. From this basis 
one attempts to highlight those ‘legislative: and jurispru- 
Gential developments which is the terrain in which affirma- 
Live action planssareegrowing. .inrwrecent ihimeythere has 
been strong indications that employers, employee organiza- 
UtoOtes.) Public anid (orn eee sector managers are not only : 
interested in affirmative action programmes but are open 
LO implementing! plans oF Tnas) Situatiom presents new 


Popportiunbeiest ror allsgwhoeare working in the Pield of Numan 


rights, labour development and social justice. 


Noel A. Kinsella 
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INTRODUCTION 


THE NOTION OF HUMAN RIGHTS 


Hic BUbjSCU Mauveer ol this present workiims provincial 
HU acer) el epas lvion: im Canadas,: The.invroduction to any 
considération of human rights whether from the standpoint of 


COMSsGuTUte Ona. guaranties, oF rights; er specific enactments 


Ot Jegieravive, vodiles, Or the perspective or those who may 
now De sully enjoying Human rights; or fron whatsoever approach 


CO ete ODL. Siould be =Dased on “a clear understanding Con- 
Cena ue NO CLO On a bare t 
Evymological definition of Human Rights 

The €tymological definition of the notion of human rights 


Bean Oe Ero et uo cone sooUurce ol tne slern Phight.. Via s tern 
has 20s -~ Toot meaninoe in the Latin RECTUS) and the Teutonic 


Roch SLenityine Pioht, strearent. In. this sense one speaks of 
riches as, that. whichuas., slraronte aS. opposedeito, beanorcrooked. 


; : 4 : i: ; 
According? to" thenOxfordo bn lisnsabactionary ~ thes term right 


is reoteadvan- Ola Eneilish? RIATSRARYHE,? COld-+Pfrasian* RIVUCHT,.’ Old 


veaxOn, JIU nigh cecrman Ken? ., Dutch and. German RECHT, Old.Norse 
RETTR, Danish RET, Sweedish RATT. 


1. One obsolete teanineg was that right is the standard of 


permittang actionywathin a certain sphere; law; a rule or canon. 


is) tee ee ord Rnelish Dictionary, Claredon Press, Oxford 
Pole weds es. Ds. 669 . 


Further, that which is: proper for or incumbent cnoone. to 

do; one's duty. 

And that which is consonant with pout oe OD Unie fon .Os 

nature; that which is morally just or due. (Often con- 
trasted with might and wrong, and in Middle English 
frequent iy coupled wiih reason of Ssk1iay 

Just or €quitable treatment? faLrmess tt hiecieton? jue vice. 
Intprepositional “phrases, with, by GF Of Pigne. i ohtiuLey 

properivy with: Teasonior justice: 

The right; thatwhich) is right; riehtecusness yy Justice, 
Lrucn; especially the cause of truth of sustice. 

Justifiable claim, on legal “or moral srounds, vo have or 

obtain something, (or to act tm aecertarnieway. 
In’prepositional phrasee denoting juSstirispile To ule wie 

claim to something. 

A legal, equitable; or moral’ title «or claim to the pogees— 
sion of property or authority, the enjoyment of privileges 

or immunities, ete. (Frequently with qualifying word, of 
Civil. natural) reals) human. 

With possessive proncunm or genttive: “The titie or claim 
to, something. properly», possessed! by one ae more persons: 
(1670. Hobbes, "Dials: Comm’ Laws") (1681)87") "My Right/is 

a Liberty left me by the law to do vany thing which-itne 

Law forbids me not") (1855 MacAulay, "Hist...England! A%Ba, 


III 222 “Human nature at lastuasserted ite figiles) , 


as hac That which justly accrues or falls to anyone; what one 

may properly claim; one's due. 

ine French term’ “droit! ids°used an Bans take the 
English work Yright. The United Nations Universal Declara- 
tion ‘of Human Rignits is" described as’ the Déclaration 
Univereorlevdces GroLts del ‘hone : The term 

MroLo aS del ited as 'thatiwhich Gs straient ard directv. 

* 

"Qui ne presente nivcoume’ Di'brisure" (1) 

The Quebec National Assembly has used the ‘term droits 
“eae personne" (rather than droats "der 1 homme” ..0 This Lead 
was followed by the Canadian Parliament when it enacted the 


Canadian Human Rights Act. New Brunswick has used the United 


WacuLors Germinod Opy . 


Nominal Definition 

A-neominad definitaon) of; a) term asea detiniition! which 
seeks to identify the thing to which the term being defined 
is eppdaeds assis prope rnefieme; Or ldenmenimathon. alnerearly 
nominal definition of Ff ight is that contained’ infithespratings 
Gf APSsvOvLe: "By a right we mean something twofold or 
equally devided, as if we said equal or just." 

Aristotle explains what he means by an arithmetical 
example: VITALS Sa eda vivded? Into 9 ard 3, this division would 


not be twofold, because the parts are unequal. To make them 


1. Dictionaire Beauchemin Canadien, Librairie Beauchemin, 
Montreal 1968. 


*"which presents neither curve nor cracks". 


-~ 4- 


equal we first have to find out the half of ‘the Aasmaan: 
which is 6. We then compare this middle number to the 
extremes (that is to 9 and 3), and by subtracting from the 
large one (9) that by which it exceeds the middle number (6), 
and by adding this difference or excess to the lesser number 
(3), we obtain two equal parts 6 and 6, that twofold or 
equally divide the given number (12)". 

In this example we notice three things: the dividend (12), 
the extremes (9 and 3), and the so called middle number (6) 
which was used as a measure or rule to reduce the extremes to 
equality. “SFor 4Aristotile -apieht Laevexemplitvedtay this 
middle number, ‘the “act of (reducing ite equality .the Gemremes 
is ‘the actof justice, and the extrémés reduced to equality 


are just; 1.6-/ exactly equal ‘te their measure, which .psothe 


middle’ number, Se' "Right" strictly speaking is not whariis 


materially! just oer ‘exact; Dut that measure that nae served las 
ao PUPS ON CFL Perion? To Make? things Or actions) just! or "eorreat. 
This is the -nomineabl detini tion of “Rent aceorading 


to pei cede eid 


Essential Definition of Right 

Writers who are in the Aristotelian Scholastic tradition 
have little difficulty in providing an essential definition 
of the concept "Right". For those, nowever, who hold that 


there is nothing which is absolutely good and right, they 


1. For a detailed analysis see P.N. Zammit, "The Concept of 
Right According to Aristotle and St. Thomas", Angelicum, 
245-266, 1954 


reject the possibility of stating an essential definition of 


right. Writers like Pascal er, Comte (2) Hobbes (3) 


Durkheim (4) Levey-Bruhl (5S) down to Marx (6) are in 
Chis TkAtLver group. 

Other thinkers however, hold that trece does exist a 
basic good and right. They argue (7) for example that men 
at all times have regarded some actions as just and condemned 
Cthers SS unjust. They have not agreed still in accepting 
or condemning the same actions, yet they have agreed in 
condemning what they thought to be unjust and in accepting 
Wee. cuney Gelileved to be just. Therefore, all have had an 
RecA OF JUStLICe and Jhijus ace, and They have, ald. apreed that 
tois gues or Criterion should be put. in. practice as the 
measure of human actions. It is therefore possible to 
discover and fo formulate this,existing common idea. of,the 
jue. Bnd Lie: right. 

A yrisnt, 1s, something. equal" and. tequal" "28 Aa sort.ot 


medium. Right is constituted of three elements: 1) €quality, 


ey, tue. aid 3) others. 


Ex. 


Pascal, "Pensées" Edition L. Brunschwegg ed XVI nos. 

BO Ae tia 299 

2 Comte "Cours de philosophie positive I p.54 (Ed. 1859) 

awe Hopbes., -"beviathan’..<h.6 

4... Durkheim. ‘'The,Division of Labour.in Society" 

5. Levey-Bruhl "La Morale et la Science des Moeurs" p.48, 
161-2 (1903) 

6. | Marx "Das Kapital" 

fg Cf. Ann COO Cbs psec 


1. ‘Equality: °This ‘equal' says: Zammit d3 inthe vactive sense 
of a’méasure ‘or rule taken “in the’ juridical order in®*the 
sense of thesmean; or objective measuré proper tyo- jGeuLtce, 
Equality “1s "a relation /Daséd “on “unity Min “qvanciie. 
those things in fact are said to be equal which have the same 
quantity. “Henceequalkity “tsa tsent of proporeion, which 24 
nothing @lse but a relation between two quantities. 
A FHC LS Satd to De lequal i the "Sensetee a srule 
measuring or commensurating what is given to what is owed, 
so -that“each sone receives the’ €xact amount to whiien Ne nas 


a just claim. 


es ‘Dues "Due taken ‘as a noun, that 16 ODjecuivel ves te waa 
is owed by the debtor and claimed by the creditor. If taken 
in the adjectival sénse, it denotes the State of that measure 
which’ is" due ‘toa man, which belongs to him. °“A possessive 
pronoun such as miné, yours, her, Nis Sng oo On, ae. a 
connection between the possessor and the Object possessed, 1n 
the way’ we speak of "my book", “my pen", etc. That belongs 
to someone, which is referred to him or her. 

This relation’ is mutual, because if an object is referred 
to me, I am somehow referred to it as well. The mutual 
reference between the possessor and the thing possessed, 
although it “is opposite, iecd Vecauce 25 1S 6uch, 122 aveq 
complementary,-i.e. both terms explain each other. The 


mutual relation between father and” ¢hild is in a sense opposite, 


but precisely because it is so, one term implies and explains 
the Ouner.ue Wercannomathinkeot:a Tatherswathoutma:echild,oor a 
CrecuLori without a idepivoma~A and ‘similarilyowe cannotithinko of 
an Owner withoutesomething owned. o The relation‘iin > question 


Veo Ga GOL  ChMet tana idsts.cowner. 


3. .0unerness:.. Ihe. third constitutive.element.é6gf.a right 
Peo ners. Justice. whose, object: is.right.]_nesuLates ;our 
Sxterstor actions sowards other people. And.so Tiphtiis,only 
between distinct persons. Hence the third constitutive 
elencnl.Ol a righnb.10s the quality+of.beingereterred.to.other 
persons. 

OtChen iS Gakenain the,~gunidicabasense.of abnaependence 
SW. JURLS bs e. axe person.whoyLsejuridicaLLly hindependent 
and not Subordinated to the of€her, person, from.whom he GLaims 
OD eLOr Whom ne .Owes .3..ri ah b. 

One approach *to.conceiving of the notion.of numan rights 
is Ghrouch..2 -ringuistic analysis of Ghe sentence in which 
the sphaase appears .«slhne aphease." this 1S mine” <has Aas. 1Us 
pramary, DonGison .00 vo laim ud vont On Losrecooni Ze rights 
when claimed by others ("very well this is yours"), ascribe 
rignts whether claamed. or not. «thie. is.bis") stransfers 
rion ts. .C this. is snow youns™)....''This. is mine has heen 
traditivenally wegarded-as primarily*descriptive whereas 
Ge 


H. DU set aveues “Tis principle function is’what“he calls 


—_—_—_ 


ie. hari, HeLete “The Ascription of Responsibility and Rights" 
Arastotelian Society 23 May 1949 pp. 170-191 


ASCRIPTIVEY. being, quite: literally ute eecripe michiso in 
property. “Ascriptive sentences resemble in some important 
respect the formalo statements of: claim and are distinguished 


from descriptive, sentences. Such are the simple imdicative 


sentences in which the possessive. terms: “mine’, “soured: 
"his", "hers": appear as, grammatical, predicates: “thie: is 
mine”; “thys ais yours"); STAs We nis’ are primarily sentences 


which are described as 'operative words' or 'performatory 
words); 

According to Hart, by the utterance’ of such’ sentences, 
especially ™in "the present (tense, wer orten ae mot *teecr 1 oe 
but actually perform or effect a transaction; with’ tren, ve 
elaim’ proprtetary riehts,;, contfer”’or transTer such Friente when 
they “are “elaimed, reeogenized” such rignats or ascribe “such 
rights whether claimed or not. 

The notion of human rights "has been” examined by many 


ul 


ether contemporary authors. = Plamenatz states that a 
"rT ent is a power “in ‘the’exercise of which all racronal 
beings ought to protect a creature, either because that 
exercise is DPtself good or’ ‘elise’ a’ means “to what’ 1s good". 
tater“*he writes that "a manor “an ermine) Nese ritent 


whenever other men ought ’*net ‘to prevent him doing what he 


wants or refuse him some service he asks for or needs". 


t.. Phamenats, Jonn, Rights wiihe wnistebtelian Soeceery. 
“upplementary Volume XXIV. 1950, .p.75. 


Notion of Human Rights as a Claim 

Lucius Garvin has written: "Rights are simply ciaims 
of individuals or of groups to certain goods and privileges 
such as are properly theirs in accordance with the formula for 
social or distributive justice", '1) 
Hitsmaporoach Bees fights as connoting, a “justifiable claim”. 
Promeaciaes princauple the,distribution.of the sa goods 
Can De Seen. in a. species Licht. ~ the.shaning ini the goods 
arounodeus becomes: ay mawuer of claimed rights. 

im a. recent article. Bertram Bandman (2) argued that 
tLe roOOnCep Oh laune 1s primary and that the concept of 
BIGGS ASeCOnGary.wiie Says tnat wwithout claims .tnere would 
Deane Cagius we Why anesaclaims important? Because claims 
Srableriscmco exercise our riohts; to stand up. if necessary 
and demand gustifiably what .1s our due., Indeed without 
claiming rights we would not have them. Bandman explains the 
StiGalosy. OGhw.Gighbes sim the following two stages: (1), we 
mekencClains sancuwiGineg claims to rights, «and (2) a,legal 
system generates rights and pales Tor Sustaining claims. 


(3) 


Pie wuoOtLomeOt hiiman rents according tO MP. Golding 


Lal Gervins. Lucsuewth. Modern, InGroductory,to. Ethics", 
Pough on. Matawan, Co... 1953p. 479 
2 Bandmam, sbertram 'Richits and Claims"... J.. of Value 


Inquiry vol. 7, 19/3, Martinus Nighotf, The Hague 1973 
pp.204.-. 213 

GQ. (egokdine Maen ec! Towangd. vA «Lheory, of, Human, Rights”. Montst 
Vor. Seo blk } 649... 1.968 


eV ae 


requires a view of the social ideal and the good. life, and 
also requires a view of the nature of the human community. 

Golding says the eS leaeiniiee sae oa congi tions: or 
Characteristics must, (be, present, for .'rights") te: Dewwosesoe: 

bhaool capacity to engage in pe: activity 

2. (Desires; and interests 

Pee meat to engage in purposive activity 

4. <A capacity to communicate demere, 

5. <A capacity for conscious response to demands 

6, The rpossibility of clash between demands 

7* | Community 

According to Belidio: "Right" isa -forensie sfowam, 


community) term, and its significant use required a forum of 


a particular ‘kind. » We cannot .speak of erignts..existing 
anterior terer outside of a. community. "Furthermore, rights 
are always 'possessed' in relation to a community. 'Right'is 


a forensic -term; and all -claimings, of rients are directed to, 
and,.are made in relation to,.an audience .% 

Golding stresses the notien-of claiming because ne 
thinks that many facets of the notion of rights is dependent 


on theneonespt -ofpelaim. 


Socialization of the Notion of Right 


The notion of right as a social and legal concept is 


(1) 


explored by Lawrence Friedman who examined the very 


1. Friedman, Lawrence M. "The Idea of Right as a Social and 
Legal Concept", J. of Soc. “lesues (27 {(2haa7e, 9-198. 


BOE lis ee 


socialization of the concept of right. 

Friedman observes that there are legal actions occasionally 
pursued in which the ViINdicCavion or assertion of 4 right would 
not restore a disturbed equilibrium, but would rather effect 
some major social change or redistribution. Many civil 
lapersy Cases ere of this order. In this context, the concept 
of equilibrium with regard to right would be taken in a wide 
view to be congruent with other notions of human rights. 

Eeeane 13 Concerned about the acquisition of a clains— 
COnSCiLOUSnNess of consciousness of rights. He feels this is 
basic to understanding approaches to the legal system within 
a caluvure. Ai Ghough societal norms teach and reinforce a 
COnsclOuUcnees- Ol Tiohes “and the wikisnpness to erntorce. and 
Dureue One Ss ravpnts, whetuner people do use the court or other 
Societal, inst lLuces Such as human risncs: commissions to 
Scauare a Liven right, is'a matter for jthem to decide. in 
Danuculer. -uney must mons voer at they vere Likely Go be 
Hele Or worse Off: for bringing the casei co court: or to, tie 
commission, win or lose. On the civil suits side, the 
impulse to use law, whatever its sources, is said by Friedman 
LO he a propensity, greater or less, to avail onesélf of 
one’s. Pignts. 

The foregoing has been an attempt to describe some of 
the conceptual approaches to the notion of rights. It is 


of significance that notwithstanding the great variety of 


approaches to the philosophy of “human rights,’ and in the 
face of contrary ideologies, provincial, national and inter— 


national legislative assemblies have been able to express 
a common standard of human rights through their respective 


enactments. 


CHAPTER .IL 


HUMAN RIGHTS HISTORY 


Precursor to Provincial Human Rights Developments 


The advent of human rights. legislation in the provinces 
of .CanAads 22 pant. ofa, development, which, has; kts srndi.gig ain 
the very beginning of civilization. As soon as man began 
Copocia Loge ther. in sweroups, “thé ineed for provecting the 
weaker members and establishing a rule that would apply to 
all “became obvious. The great lawgivers from the time of 
Hammurabi to the present day have sought to protect the 
individual by legal means against oppression by the strong. 
Then, as soon as nations were formed, the need to acknowledge 
the dignity of the individual was felt. In China, during the 
Toy Cemoury (pew. s MenCriuio acknowledged that’ "the people are 
Ve Ost amporvane ‘eleneny I “the Nation. 8 In tne ereav age 
of Greece, equality before the law, equal respect and freedom 
of speech were the rights of citizens (although these rights 
were not extended to slaves). Rome enforced equal rights 
[Or tle CAtivens and wne pollo eopners, Cicero. ant, Seneca went 
Devyond legal Tradition and asserted that “All men” are’ Tfreeé 
Dy Nature®™.. “ALL ne preav reliapions OL ther world emphasize 
the dignity and worth ofthe human, person. ~Hinduismiteaches 
thet there areds'kinely.cobid gations! toethe, commensman. The 
Hebtrewland Christiaan: religions) recognize the,rights of the, 


imoiviguel anesociety, while sineche Islamic. tradition, each 


individual’can claim’ theirient to bretherhoedvanay to justice. 


The history of freedom *is marked bya. number of out— 


standing documents...,in d215,,the,barons, of, Englandencsee 


up. and. forced. the tyrannical King John.-to, sion the Wwagna 
Cartayroneror the most *inportant ‘clauses of which *staved 
that no man should be imprisoned or put to death without 
a. Laie spies. In. 1679, the Habeas Corpus Act, also passed 


in, Britain. required..that..the persone Ld giy cus tony ibs 
brought up ton, trial, whi Le: ten years, .bavenm qone, Binisomenaen ts 
gave. Britiash subjects, the Loni. to, peti Ulemrine, hin omega. Lt 
illegal. to. suspend. Jaws,.and -laid..down, thal Members of Panduia— 
ment. should De iTreely Sa ocena The American Declaration of 
Independence... in. 1776....declared: "We JiGd Wiese .~rpo tie 0 

be self-evident, that) abd men are. createdmweoual that they 

are endowed by their Creator with,.certain, inalienable. rights; 
that among, these. are life, liberty and the pursuit of happi- 
ness"... A-few years ater am 1789. the Brennen Jeclerari on of 
the Rights of Man. stated. that:, , JMenwgne bora tres and. equal 
in rights... No. person, shall be actugsed,. amnrestéed or limon soned 


except according to the law..,.Evéry. citizen may speak, wrice 


and print with freedom, within the law". 


In Canada, the development of human rights can be fore- 


seen in the British North America Act of 1867 (imp: Soy fcr... 


c. 3). Section 92 of the B.N-A. Act provides thaw the 


thie big eee 


provincial legislatures have the jurisdictions. to make laws 
concerning such things as municipal bodies, licenses, the 
Gms travion Of justice and property and civil rights. 
There is no express guarantee of fundamental civil and 
Peiavecal rignvs in the Canadian constitution, that-is, 
there is nothing similar to the First Amendment of the 
Constitution of the United States. This should not be inter- 
preted to mean that the Canadian constitution is completely 
VOU OL POOuee regis Lor rights. One Dinds, Lor example, the 
preambular statement in the B.N.A. Act which underscores the 
Geir OL, Vile avainces (LO fedqerate "wilh a2-cOnstatution 
Silat 1) Diem ue. LO cthab or tne Una ted Kingdom". On 
SCVelal CGCas one Gne courts have protected rights by appeal 
LOLvnisS proves. clon. 

With repeard, to vcertain economic, social and ‘cultural 
Ciente we Lind Section 9S of the B.N.A. JAC prostrabaing the 
legislatures from taking action that would affect prejudicially 
any right Or privilece with respect to denominational schools 
WiUcn e€xisted At the time of confederation. Language rights 
are also Proviiied. Tor Dy Bection 1393 of. the Act, ailording 


ie LOL. LLO USeseLLner French *orvenglish i Parliament. 


History, of, the Protection of; Human Rights. by. the Courts 
Tire? hasSLowy or ihevact hom of Caendaniam courcs) Tor the 


protection of human rights is less than impressive. Whether 


BG se 


addressing itself to matters which come before it in regard 

to constitutional, civil or common: law, the Canadian judiciary 
did not adept: a prloneering stance Gduring The firer century 

of the Tiation Ss Lite. 

We Tind an early example of the courtteacti tude with 
regard to! naclTaly equality in the case of Minion iColitzeny vv. 
pyyden C1899) WRC e80. Bra SEN s Ue ase tie ral a tance 
address itself to the egalitarian question but rather only 
the constitutional question. The issues arose as a result 
of avcnallenge™ to british Columbia becisiation wiich ore 
hibited Chinamen from working in. B.C. mines. 

One of the ‘earliest cases to deal With the right of 
accommodations, services or Tacilities notwithstanding race, 
was that of Sparrow 'v. Johnson (1299),° 3 Pen. 79. “In ths 
case a black couple were refused permission to take their 
reserved seats. 37 tne Orcnestra section) eta wnesatre. The 
court awarded damages for breach of contract because ‘according 
to the judge, the reserved seat arrangement produced a 
binding contract: for seats in question. Althowen the judge-— 
ment. of the Lower court 2150 Dased 1tpycecieion on the 
principle of equality, the court of appeal based its deci- 
Sion only on the breach of contract grounds, 

In Cunningham v. Tomey Homma (1903) A.C. 151 the 
Judicial Committee: of ‘the Privy ‘Council held that the policy 


expressed by a provision in the British Columbia Elections 


Ne, iy eae 


Act denying the right to vote to "Chinamen, .Japanese and 
indians” is not a topic which their Lordships are. entitled 
tO, CONSLOEr,. 

Shortly before World War I the Supreme Court of Canada, 
in the case of Quong-Wing v. The King (1914) 49 S.C.R. 440, 
upheld the validity of a Saskatchewan Act which forbade white 
women Trom residing or working in "any restaurant, laundry 
Cr Guner solace Ot USiness,.Or amusement. .owged. kept sor 
managed by any Chinaman". 

pnortly “atter World War 1, a case Similar ,to Sparrow 
WOOK Place Aleo ai Montreal, in Loew's Montreal Iheatres Ltd. 
Vecheynolds (1919) SO \K.B.: 459 the Court upheld that where 
a wheavre Selle eeneral: admission. Lickets, there 165 no. con— 
tee Us Or ert LCuleareeeoais, Unererore, “the maracement oF 
Liver Lisearre COULC Make regulations requiring Dlacks To: 617 
Only cee palcony. Justice Lamothe stared bee is, "chaque 
Dropricvaire est Maitre Chez Jui; 11 peut. (a sonore, 6tabiir 
toutes regles non contraires aux bonnes moeurs et a4 l'ordre 
JS Ley Cm kee sae Tus, 16 was held that ‘(it was not contrary to public 
order and good morals to. so discrimifpate against blacks. 

Di Lolo Bin tne: cass. ofr eke Ace Vi Beans Lega) ORs 
249) a Diack Pounn Sympeuny, oo no Jecel right from, ‘an 
Ontario court when he was refused service by a 
restaurant because of his color. The court held hat a 


restaurant keeper was like the proprietor of a department 


Ls Trans: (Each proprietor is the master of tis own é€stablish- 
ment, he is able to establish whatever rules he likes so 
long as they are not contrary to public morals and order.) 
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store and can choose his customers, unlike the 
try Keeper. 

This traditional position was perpetuated in a clasical 
hyman rights case which ended with a decision of the Supreme 
Court “of Canada.” “INnisease"wasCnristie sv. lhe York Corpora 
tion (1940) $.C.R. 139 Supreme Court of Canada. 

The appelant, a’ Negro, held season tickets for ‘hnockey 
games at the ‘Montreal Forum.” Prior to “a hockey game, he 
went into’the forum with two friends Tor a drink where he was 
refused service because he was "coloured". The ‘appelant 
telephoned the’ police and in the presence of two police officers 
and seventy customers, the manager reiterated his refusal to 
serve the appelant because of his colour. 

The appellant brought action claiming $200 for breach 
of contract “and in “tort for “"numiliation™., “The triel Judge 
upheld his claim and awarded $25 for damages. This judgement 
was set aside and his action dismissed by the Quebec Court 
of King's Bench. On appeal to the Supreme Court of Canada 
the’ appeal was dismissed. 

Justice Kinrret speaking for the majority of the Court 
held: “The respondent alleged that in giving such instruc - 
tions to’'its employees and in so refusing to serve the appel- 
lant i was' well within ts Tras; "thet Pes-business te a 
private enterprise for gain}; and that, “in” acting as it did, 


the respondent was merely protecting its business interests. 


eer ee 


iY Cons iocring chilis case, we- ougnt.to, Btart.ftrom-the 
Proposition that ;the general principle of the, law of. Quebec 
ioe. rol, compete freedom, of commerce, . Any merchant, 4s 
free to deal as he may choose with any individual member of 
the public. *@t 285 nota question. of motives or reasons. for 
Georgiles toOrmleaiasOTy NO ts bo, deals. ne ie free to,do, either. 
The only restriction to this general principle would be the 
Steetemce Cl aspect ic, baw,.onm, an the. carryang,.out,of that 
pPrulneipVe, “Une a0d0peLo0n-o1+-a nue xcontvraryT vo good morals 
Ciwpubatc order. 

Tt cannot be argued that. the. rule adopted by the 
reeponcery inthe «conduc, Ob Lts .cs.cablishment, was: contrary 
tOs 2000 Norals ‘oPapulweLc. order. 

Une appeal .ougnt. to, be dismissed “with costss,” 

Jaro LCe AVIS. it inie, Cissenting pinion staved :,;,!.in 
the changes sand -changange social .and,; economic conditions, 
qdiirerenct principles mstawiecessariily ben applied, tO.new 
CONGEULONS i) bt: bayitiot a question, of» Cneatians a new.prin- 
ciple Dut of (apply ine *4-difrerent- but existing: principle of 
Uieatlaws:-—aThe--doecrrine iat any merchant aS ree. to,.deal 
with the public as he chooses had a very definite place in 
the older economy and still applies to the case of an 
ordinary merchant, but when the state enters the field and 
takes exclusive’ control of the sale to the public. of such a 


commodi tyras 4liquor,. then, the old, doctrine of .the,freedom 


¢ 
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of the merchant to do.as he liked has, in my view no application 
to a person to whom the State has given a special privilege 
to sells tothe public. 

if ‘there. cbs \bol rbe exclusion) on. dhe eround of. coteur 
er of jracevor of religious fai thier om any, Other ground Tide 
already) specifically provided Tor by) thej statute, it is: for 
the begislature, itself,.cin imy view,s(te Unpose such pronmibi- 
tons oh 

In Rogers v. Clarence Hotel Company Ltd. (1940) 2 
We WoRs: 545.4 13 Pda Ree SES (BE. C.ALOyranvolving..a refuses) by 
a British Columbia. tavern :to iserve a black, the Franklin 
decision was, confirmed: ‘on vabl, pointsii.cAdsol.this case neld 
that “the principles estab lished: by) times Supreme .Court, of 
Canada in the CGhristie,decision were not .eonfined..to the 
civil daw of Quebec. but) were elso! applicable to the common 
law provinces. 

According To. Roberti Kerr (4) "No Canadian case deals 
explicitly with racial discrimination by: Pheweommon Lawiann, 
but. dieta im botimn the: Franklin. and, Rogers cases 7ogechacdow 
the English decision in Constantine ve Imperial London 
Hotels Ltd. £2944)5).2 Ali. Cee A Weel ini ie wie are telat 
refusal of accommodations solely on the basis of colour by a 
hotel was .a,legal wrong affording reliel in damages. . This 
decision is probably the law in Canadian common law juris- 
dictions. | 


1. Kerr, Robert "Legislation Against Discrimination in 
Canada" New Brunswick Human Rights Commission, 1975. p.4 
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The mid forties saw another important human rights 
case Conemderedeby schencourts..) The) case of KRé Drummond ‘Wren 
RHO4S) O.RYO7 78; C4945) 4 Dil. Rao674° (HeOe) seems to 
question the common law acceptance of private discrimination. 

The case involved an application made by Mr. Drummond 
Wremy) purchaser Oficertairn: lands in York.,County,, ito. have 
Aube octuricveauNroOvVetont mMtvached) to the sale of this property 
feedings wane NOU rO be; Sold rto Jews; or mersone: of 
object lonab lemnauronaliity",. declared: invalid. 
MacKay J. (Ontario High Court ) 

wen IieGgeppimeeniie! s rarsgument ris: Pounded yom one: shegad, 
DinicLp le satiety peareaced. dry 7 Halksbury) izndreéd ywlGSey pp. 
153-4, that: LAr taomeement: which vends. 7.6 .be, ingjgunzous: to 
Lie public’ oMrarains i) sthespubilic good is ‘void vas being 
Conurany Lo eubiwe ipotrey ily wublic polimeyi, tin she) words gor 
Halsbury it' varies: fron iGime «voytime. 

iniw ine® Growth robpphaw fouliri Jusipece GCardezo says: 
Cee pine idle syvandop rnc pp lesecanveivesusfour present 
lotsa Fron pCOurtvenringe, our) tabi tude.and,y longitude. ..The ann 
inelioaelGersiroraphie iisht istmoprthevjourney Ss ends. The 
law, like the travelher, must be ready for the morrow, LG 
musvchave Lanpnincipicroffoerowtn.' 

And Mr. Justice Oliver Wendell Holmes, in "The Common 
Law", says: 'The very considerations which judges most 


rarely mention and always with an apology are the secret 


ruot from whith the “Law draws ald the juices yo) Lit eye i 


mean of course what is expedient for the community con- 


cerned. 
First and of profound significance is the recent 


San Francisco Chapter, to which Canada was a signatory, and 
which the Dominion Parliament has now ratified. The preamble 
to this Chanter ireads .asefollows: 

‘We, the peoples of the United Nations, determined to 
Save ‘succeeding generations from the scourge of war, which 
twice in»-our bifetime has brought untold sorrow to mankind, 
and (to -neafiirmifaith ain, fundamental chuman rights, ci ive 
dignity and worth ofthe human person, »in the equal rights of 
men and women iand-:of mations large and %small...and for these 
ends to practice tolerance and live together in peace with 
one another as.good (neighbors. «.' 

Undervacticles 1 and 55 of ‘this. Charter, Canada is 
pledged .to i promote ,'universal respect for,) and observance 
of, human rights and fundamental freedoms for all without 
distinction asito irace; isex4 Language ror remeilon. 

In the Atlantic Charter, to which Canada has subscribed, 
the principles of freedom from ‘fear and freedom of) worship 
are recognized. 

section 1 of the Racial Discrimination Act, supra, 
provides: 'No person shall, (a) publish or display or cause 


to be published or displayed; or (b) permit to be published 


de be eae 


or displayed on lands or premises or in’a newspaper, through 
a radio broadcasting station or by means of any other medium 
which he owns or controls, any notice, sign symbol, emblem 
oOrnrfothersréepresentation indicating discrimination’ or -an 
intention to discriminate against any person’ or any class 
of persons for any purpose because of the race or creed of 
such person or class of persons.'! 

ser mocecdiiiy (rnomithe general ‘to °theoparticular the 
aceuUMmert OL -therapplicant ‘is that the “impugned “covenant “is 
VYostebecause Wl 15 “injurieus ‘to °vhe "public: gogd, “THis 
CCQeCtwoOn Ls grounded fon “tne Tact that “the covenant azainst 
Sare tO Vews OF TO Persons iof .objectuLonablre nationality 
preve@us tae parti cular piece (of Vand Prom yever -peing 
acquired DY “Lhe persons avainst whom the covenant is aimed, 
Baye Werc. © cl Se POND WC Lom tis without regard Slo wiether the 
LAGS; ie CLG: eek dented, foommercials industrial or -otrner 
mee6 THOWel ar suns: isobnoxious- Go public polLey ‘cam only 
beascervtained by Seo ec varia the overage or “the covenant 
With Pespect ‘Dorn to whe iclasses of ‘persons’ whom it may 
2Oversery er Lect.. ard roche) lots Of Supdivisions of land -to 
Witchy Ko way Ve catvlachediyp ) So (considered) the consequences 
of Fudicial approbation Of such: a jooverant:'are portentous. 
bt wealeronhita piece ofan can 'belpronibited to Jews, it 
can equally be prohibited to Protestants, Catholics or other 


sroups: Dr denominations. CHT the sale liom. oné pidce ‘of land 
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can -be .so,prohibited,. the .saLe jot: other pieces iof sland, can 
likewise be prohibited. In my opinion, nothing. could, be 
more calculated to create or deepen divisions between existing 
religious! and ethnic groups in’ this’ province, Gorin pais 
country, than the sanction of a method of land transfer 
which would permit the segregation and confinement of par- 
ticular groups toaparticular business or residential areas, 
or, conversely, “would exclude particular groups Prom particu— 
lar business .orcresidential areas = The wnlbikelyhood) gf such 
a policy as a legislative measure is evident from the contrary 
intention of the recently-enacted Racial Discrimination Act, 
and the judicial branch of government must take full cog-— 
nizance wofosuehefactors : 

Ontario, and Canada, too, may well be termed a province, 
and.a country, of minorities in regard to the religious 
and ethnic groups which live therein. It appears to me to 
be daqtoral duty, tat least; to Temdaid' te 2il, forced of 
cohesion, and ‘similarly to-repel all. fissiparous, tendencies 
which would imperil national unity. The common law courts 
have, ry their actions over the years, obviated the need 
for rigid constituttonal guarartees in our policy py their 
wise use,of the doctrine of public policy 45 an active,agent 
in the promotion of the public weal. While courts and 
eminent judges have, in view of the powers of our legisla- 


tures, warned against inventing new heads of public policy, 


ne ee 


ide NOt Concéeave that I would’ be” breaking new ground were I 
Lo Modi Tie wTesvracuive: covenaniv iampugned' in this? proceeding 
to be void as against. public policy. Rather would I be 

appa yn well-recopnazed principles of public’ policy to’ a 
Set OL Lacus requiring their invocation ‘in the ‘interest of 
Cie pop iie good. 

dia Gae: rFeStracLave, covenant in’ this ‘tase ds direc ted 
Wine Lirst place avairset Jews lends poignancy to the matter 
when. one considers that: anti-semitism has ‘been. @ weapon. ‘in 
Une giends OL Our recenuly+defeated! enemies, ‘arid the scourge 
Oi Gier word, \ BU unas Pteavureor She case dees nous require 
tema hen 11 lbepal primed ple? lo. surike down Gne-.-coveranit 5 
Meownercly nakes  1t more -appropriater to apply! existing pran- 
Crees e) | bir Une COmion haw. Treason, encompasses the ‘Stirring 
io OL Werbred DoeLween datierent Classes of is Majesty's 
SubVccus, sure icomnmnon Taw ‘or public’ poltoy as surely adequate 
Lo Vourd tne restrictive Covenant: which is here avcacked. 

My ‘Concluss or Therecore,*+ 1s that’ the covenant is’ void 
DeGuise Cr ens ve tO tne’ publim policy (Or Ants Jurisdiction. 
This Kone lusion MS Teiniorced, tre ln orceneyit Ls Trecessary, 
by the-waide ‘orficital acceptance ‘of international policies 
and declarations Trowning on the type of ‘discrimination 
Which "the covenant would Seem to perpetuate. 

whup order wii lk *tnérefore go ‘déclaring* that. the 


restrict. ve, covenant attacked by the applicant is void and 


Grnor errecu.. 

As indicated’ previously vy Sectrony9e2 sof ither sti As jAct 
gives the ‘province’ jurisdiction toy make, hepis) atvonwin sahe 
area of Numan rights. viBelow we ‘shal lbraetiiy trace. the 
exercise. of thatjurisdiction. ) However of ies) bers iS wiook 
at the progress made in human rights through the Canadian 
courts’ 

tr Nova Scotia in Po4TaR. Ger Wesniend whos) wae. bes 
St (N.S SCCAP) a ease “frivebvinge vaspetithomiof|cenpuorer? | 
which was granted, nevertheless one justice indicated that 
a black woman who Had sought ‘to«sitsin «the orchestra section 
of a theatrey-when blacks ‘weretonky al howed to sit in. the 
balcony, might havé been provided with relief had the case 
been heard: 

In’Noblé. and Wolf viiAbley (19520 SeCems 64,0 01950) 
1'D.UsRY S2d onee again sees the courts! aveid. the, questign 
of whether racial discrimination by itself would invalidate 
covenants which had racial restrictions. Indeed, the lower 
court held that’ the restrictive’ covenant prohibiting the.isale 
of land to any person of ar "Jewish, Hebrew, Semetic;s Necro 
or coloured race or blood" was: upheld as;walid. . The Ontario 
Court’ of Appeal “concurred and. iheld rbhah there. were: no, grounds 
of public policy to render such covenants void, 

Tarnopolsky (1) writes that "Before .the case reached 
the Suprene Course of Canada, the legislatures of both Ontario 


1. Tarnopolsky, W.S. (unpublished manuscript) 
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and Manitoba passed amendments to their property legislation 
Aowiddris that.'such»covenants were invalid. Despite this 
further evidence of the view of the legislatures as to what 
Was PubpLIC policy with respect. to racial discrimination and 
PEstricuive Covenants, the Supreme Court did not choose the 
egalitarian route but rather heid the covenant invalid on 
the Uacts that it did not relate to the usé of land and was 
Sows Ord 1OL UNCerLlainty 

An 2mportant, human xsights case in the ficties in that 
of John Murdock Limitee v. La Commission des relations ouvieres 
Geo, Go. OO Waecn, jsnvolved the Certitication of sa Jabotur 
union by une Quebec Labour Relations Branch on the basis. of 
a Meajoru.y vous Of ithe company's workers, but not including 
bieians wio Gornsti tured nearly one-third of the workiorce. 

In Gooding v. Edlow Investment Corporation (1966) C.S. 
Hoo, one plaintii£ nad concluded an oral lease over the 
Telepnone but This was repudiated by the Landlord when he 
discovered that the prospective tenant was Dlack. The plain- 
Gilt Sued ana was. awarded damages not only Dor breacn of 
Contract >but also delictual Gamages in the amount of $300 
for moral injuries. The award was not made specifically 
or thie: grounds of racial discrimination. notwithstanding 
thaw ir. Justice, Nadeau neta that acts of racial discrimi-— 


nation were illegal because they were contrary to public 


order and good morals. 
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in Roger Morris v. Les Projets. bellevue Ltee. (19E8) 
P.C.M. 100.) S64. Le meGitt ods, Bbe) aee the Quebec Court 


awarded damages in delect for "moral debasement" suffered 
by the plaintif?l because of racial discrimination. 

It would appear that these decisions in the civil law 
province is now making more clear that racial discrimination 
is no longer tolerable, and that the concept of public order 
and good morals has developed since Christie v. York Corpora- 
tion, Thus we Find. in the case of Pit ege Besubew sunt ei ce 
Canadian General Electric (1970) 30 C.P.R. (2d) 100 the court 
stating: "Qvuo0l qu'il en soit, on peut ateement se Tigurer que 
Tres“standards de conduit dé 1940 ont singyuiierement Evolué 
Gepuis, 6% Gwe ce ail pouvais, @tre acceptable a cette epoque 
ne le serait plus aujourd'hui Ja notion dtordre public evoluant 
avec le cours des ane", 

One might argue therefore that there.is now a basia jn 
Quebec jurispruderce to Consider racial discrimination ac 
being contrary to public order and good morals... that 1s, 
"acts of racial discrimination are more clearly.subject to 
suit for damages ain delict.... However, what is uncertain is 
to what extent discrimination based on other grounds such as 
sex or age or physical disability would be Albliegal. 
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"It. is no wonder", says Tarnopolisky “that the provincial 


legislatures, with no aid from the judiciary, had to 
move into the field and start to enact anti-discrimination 


1. trans. "In any ease, it is easy to imagine that the standards 
of conduct of 1940 have since evolved, and that what would 
have been acceptable in that period would no longer be teday, 
for the notion of public order has evolved in the course of 
years". 


€. Tarnopolsky ibid. p. ‘9. 
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legislation, the administration and application of which has 


been largely taken out of the courts". 


History of Anti-Discrimination Legislation in Canada 


The forerunner of Canadian provincial and federal human 
rights legislation has been principally the various fair 
Prac. ces laws lvenacted between, World.War.1l.and :theseanly 
Sixties. Those who have .traced human. rights. legislation 
(1) cite. An Act Lo..Prevent .the 


te pre-confederation times 


enforced servitude within this Province, :passed,in.1793..by 
tHe Tirst legislative assembly of ,the, Province of Upper 
Carga wu) J Nas Stabuwee provided Una. sthe cha Lamen soa slaves 
be set Tree toon their reaching thesace’ of twenty—Live. min 
1833, the Emancipation Act passed by Parliament in England 
Pinel iy ebolished slavery, completely. 

Le ae che carly 1920" s which tirst, saw meolaled, pieces 


or legislation enacted proscribing discraminetion,,..., im, 193d 


the Bravvsh. Columbia. Unemployment. Relea Act ys o~B, 0... d931, 


C8 oy provided that employment on Tuned, projects. could. not 
allow. drscrininalion because of “political ariid lation. 
During Lise The Province of, Oniar io, anended «lhe. Insurance 
Agi, wherein, discrimination, by. untain, costing oF, insurance 
risk, "because of. the race or, neligion of the.,insured was 


forbidden". This same year witnessed the British Columbia 


Lome lalnOnolehy .two. . Sie arom and in -the Velvet Glove”, 
(1268) 46, Can. Bar Rev.,, 565-90 at p. 567 
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Legislature enact another Unemployment, Relief, Act 5.58.C. 


1932, c 58 which provided that “in no,.case shall. discrimina-— 
tion be-made-or permitted in, the, employment. of.any person 

by reasontot-their- political @ariiliavion, 1ace—or rerireszous 
VLEews 4s 

Pn: T9333; "acrurther Unemployment | Repke teal oe (930 ¢nCn ee 
was passed in’ British Columbia which Contained the former 
anti-discrimination provision and provided that where federal 
TUndS Were Usec To pay part of the “costvo2 placing fami ties 
on land’ for: farming, "the selection of families shall be 
made without discrimination by reason of political affilia- 
tion,’ race or *religious Views™, 

in 1934 "tire Manitoba Legislature amended the Libel Acc, 
SVM. Toes, le e3 providing that "tie puplecation of a Jiget 
against ‘a race’ or ‘créed Tikely To--éexpose—persons— belonging 
to a race or professing the “reed to Yavred, “on enn: or 
ridicule, aia tending “to raise unrest OP disorder among the 
people”: was “actionable as a Tivel’. 

The ‘period between. the..end. of world War-i4--and—he 
beginning of the fifties was marked by two very significant 
legislative developments which pioneered anti-discrimination 
legislation in Canada. The first was the enactment by 
Ontario of the Racial Discrimination Act in 1944 (Stats Ont 
1944, c. 51), which proscribed the publication, displaying 


of material or broadcasting of anything indicating an intention 
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of racial or religious discrimination. The second develop- 
ment was the passage of the Saskatchewan Bill of Rights Act 
emguse7se (Gat Ceos OV Asie. Toq7y@cerN ss). 6 THis Statute, in 
Bie LOT ol @ Prohibitory pénal “statute, prescribed: discri=’ 
mination in a number of areas and covered many areas of civil 
Liberties | 
Commenting on these two enactments of the late forties 
Tarnopolsky oh POLNCS, OULU tThatathey swere. both . lo. quasi — 
Criminal statutes in.that certain,practices were declared 
Biie cal and Sarcvigns sweretsev ou. The experience if tne 
Ut Veta uaLes Vise Twentichlscenruny, and in Canada since 
World War 11, has been that this form of protection, although 
BETTE thar none, 2s sub yect tova-number of weaknesses. 
inece Te reluctance on the part of sthe Vicein Ohe-disorininas 
ULOMNTO+ he CLoaGes Tie Vert nad” aC C1On. . Inere.,ape all. the 
dap, icubLties Of, proving. the offence, beyond..a reasonable doubt, 
ad iA 1S ex Lremedy C7 ta calt-co prove that @& person has not 
been denied access for some reason other than a discriminatory 
one. There 1S reluctance on the par of the judiciary abo 
COnveeulTprobabD ly paged*upon tar feeling that 2a discriminatory 
ACtk 16 4NOt. really in the nature cer ta criminal act...- Without 
extensive publicity and promotion, many people are unaware 
Of wwe. t ect. tae whumen rents, lecislarion exist sn: sMemnbens 
of minority groups who have known discrimination in the past, 


tend to be somewhat skeptical as to whether the legislation 


la! Larne poLeky, 2D2d. <p. 565 
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iss anything more than a, sop."to, the ‘consciencevet, (hesmagoraucy « 
Finally, theisanction:. in, the formiot ating, eioceinoreecaiay 
help the’ person discriminated, against inyobtaining a joblor 
home? Oro 'service in ja restaurant. 

The 1950's was marked by a flurry of fair practices 


legislation in the area of employment and accommodation. 


Fair Employment Statutes of 1950's 
¥ear Jurisdiction - otatutes 


Ee5% Ontario Fair Employment. Practices Aer, 
Sin Oe S00 Line ane beat 


VOSS Federal Canada Fair Employment Practices 
AGUS LY Sgro, TS 


1953 Manitoba The Fair Employment Practices 


BOTS RGM oT ISAs, “C. GI> ae 
amended by 1956, ¢..20 


L954 Federal Fair Wages Policy of the Govern- 
ment. of. Canada, 1954,.P:.C.,1954-— 
e029 

ooo Nova Scotia Fair Employment: Practices Acy, 


Sa News + LOSoe ee O 


ISS POC Pe. Unemployment Insurance Act, 1956, 
e. “ae 
1955 Alberta The Alberta Labour Aci, Parr Vi, 


R.oSwA., 1955, sc. 157 eeranended 
by 1957, c. 38, s.41 (Equal Pay 
Legislation) 


Loo 6 New Brunswick Fair Employment Practices: Act, 
GaN «det LOSS. (ee 


1956 Saskatchewan The Fair Employment Practices Act, 


R.S.o., 2956, ¢.69 “as: amended by 
1959S, ¢.28 


oe ea 


Lyao British Columbia \'Faim Employment’ Practices Act, 
Si BG. iOS Go enoeS 


BIS6 Pederal Female Employees Equal Pay Act, 
195.6, 9on 3S 


1959 Pata: hes BavalsPay Act, S.P.E.1.1959, ¢.711 


Fair Accommodations: Statutes: of 1950's 


rear JUrpsaiCulon SLALULeS 

1954 Ontario Faire Accornmodation Act, 8.0. 
TOSSA 2h .eni2s 

1956 New Brunswick Fair Accommodation Practices oAct, 


Deore Woogeice 69 


1959 Nova Scotia Paunitkccommogacion ACT, SNe. 
2 SS ean oper! 


whe GeGade OferoesoGsesbekongesitoovhuman rights .legislation. 
besanning with thesProvantesoflOntarioflin 1962 we have the 
first contemporary Human Rights Code (S.0., 1961-62, c.93). 
this was followed in 1963 by Nova»sScotia which enacted the 
Nova Scotia human Rients Act (S.N.S.;, 1963) .5), which was 
eénbercea Aby -achunenm Rights Coéomiissionv’as of 1967. The 
Province ol Albertal passed Auman Tights lepistation in 1966 


Eyeiic Boos fhe iA oer te Jititan iteter Act (SiA.5 1966, ¢.39) 


New Brunswick was the second province to establish a Human 
Rights Commission to administer the New Brunswick Human Rights 
ACT tr £967 (ONS he SOG. elie ye in 1968, Pee. Lf. became > the 
fifth yurisdiction, in Canada to pass a Human Rights Act. 
Within the next five years all provinces had enacted human 


rights: laws\‘and provided for its administration. 


As of.) arilary ik. 


carded eles 


1980 the. following statutes apply, to 


human rights in Canada: 


Federal 


Alberta 


British Columbia 


Manitoba 


New Brunswick 


Newfoundland 


Nova Scotia 


Ontario 


ACcoS 


Canadian. Human RighntssAct, S.C. 1976-77 
GO: 3Ssaae amended 1977-784 ce.22 


the Individuals Rignce Provection Aev, 
2) AG? UO7i2. a CBi24) aS hemended 19073. c.61% 


VS FG ye Che 


Human Rights Code of British Columbia, _ 
SaibecnoaO7Ge Vor hTrorastamendedy 1974} 
©. O7aand, eo 114 


The Human Rights Act, R.S.M., c.H175 
enacted! by“SeM. “1974, .c.65; “as amended 


19°75 (Ae LO 7B ee ae le) ie Creo eee 
ecds 


Employment standards Act; R.S.,M. 1270 
CceEléQgpoass amendediig70, 2ce48s. 2971. 
CLE? > OT? WiC eran: ho OS Ol cer See ns 
19767 IT CVS 2CaeOMO seer. 6.50: BhdthGg 
LOT] ikene)? CoS 


Human Rights. Code, ~Raoelee. 1973,.C. mee, 
ascamended 1974;)0c.20 (Gupp); (1976, “cusl; 
1a79. Cat 


The Newfoundland Human Rights Code, R.S.N. 
L970, se <2625) as raniendeditgo73 jicAct. ‘Nev7a4; 


LOJ4.. Metee Nos. 57 “eno ia: Iss, tne 


Human Rignts Act, 5.Nve. 1969, c.ii; as 
amended weO70,, te ress) A O7O-F7R, Taso Pp ove, 
C665 to MOA, SO rrr ea Oe a 


Labour, Standardsstode,. o.N.S. 19/72, ¢.10; 
ae amended Jl 74,0. 29; L075, "6.506 -TS7e, 
Cc, 41a LO97 wo te and 8.68? 2O7R |. 6. se 


The Ontario Human Rights Code, R.S.0O. 
19°70): te SUS vals Vamended) 10-72 F450 sees; 


L972); “say ene es ae 


The Employment Standards Act, 1974, 5.0. 
LOTTA, ce 2 11 2s0 as ramended (a/v 'e, 2 


ee (ae 


Prince Edward Hanah Pah ts ‘Code 105. PLE BbMSL975 ¢°C 272, 

Island as amended 1977, c.39 

Quebec Charter of Human Rights and Freedom, S.Q. 
MO, WC So Fas. Tame nnewne So 7, Ions; 6977, &.6; 
S725 eal 


RaghitsbotatlandicappedsAcigo S Wite7s, c.7 


Saskatchewan saskatchewan Human Rights Code, S.S. 
19:7 9% 1es5-—2461 a€S79) 


IMPACT OF INTERNATIONAL HUMAN RIGHTS 


DEVELOPMENTS ON CANADA 


The International Labour Organization (ILO) 


Thexdevelopmens Ofehuman rights! Legislation’ in: Canada 
was part.of the generally developing concern with rights 
BSsueonenlenvationaligoesine ,carlyovestigesscan bECSEECH TO 
fbhow from ‘the contributions which were made by the ILO which 
was founded in 1919. The involvement of Canada in the ILO 
work puespeciahliy pDhesceonventions ,hadian erppeevidomesticaliy. 
lt was Necessary to determine the naturé or these conventions 
Mich meeherence 10 efederalsandeprovinclaluspheres ae ee 
dLewmmeon es coirice <uheolooO'srrecksnition has beemegiven to the 
Cons itiittiomalivaliadity ef ithe federalsagoveriment tsGability 
boratify conventions “even though comp ibance :depénded on 
necessary legislation being enacted by the provinces. 

Canada has»ratified a number of the ILO “conventions 
including the important conventions which treat of discrimina- 


tion in enployment. 


Shao 


The United Nations 

The Second World War stimulated new efforts in the 
area of human rights not only in Canada but all over the world. 
Canadians sharing the hardships of the war years, yet working 
together, fori wa chonya wilthsipeop les orn otner countries, Decane 
more: aware of) thei partnership ofsithe > humantrace. “All were 
shocked that .millions could be dragged from their homes, 
tortured and killed-' that they could Pose ailihuman rights 
SO easily. All began to realize that denial of these rignts 
was a basic cause of war: Allied. leadercrinsistedstaacecne 
foundations of peace musiaberbuilt1upommrespecthfor human 
rights.) Thos; sthentAtiantict Chartert loreal expressed tne 
hope that: peace would be based on the four freedoms: freedom 
of speech, freedom of worship, freedom from want, and» freedom 
from fear. The conferences held at Washington (1942), Moscow 
and Teheran (1943) and Dumbarton Oaks (1944) all gave assur- 
ances, thathrespect forohumanorioghts \would play acvarve Wart 
in; theofuture. 

The Charter of the United Nations refers to human rights 
inthe preambhe and sixiditterent articles. = nus anew 
development became apparent in the area of human rights. 

Now it was felt that the promotion and protection of human 
rights had even become an international responsibility. 
Therefore, the United Nations decided to draft an inter- 


national bill of rights which would apply to everyone, 


Jee eee 


everywhere. An eighteen member commission on human rights 
was established by the United Nations in 1947 and was 
entrusted with the task of preparing recommendations on: 

Vaji Mian -internationai- Dill of rights: 

(6b) . international declarations or conventions on 
civil’ Piberties, the status of women, free- 
dom of information and similar matters; 

(ce) the protection of minorities; 

(d) the prevention of discrimination on grounds 
Olataces SCex,? Language oPrre 1a pion, and 

(e) any other matter concerning human rights. 

Vocder viecorhalnmansiiprot: Mpsehkrankiine DZ Roosevelt, 
the=Commission drafted» the Declaration on Human Rights and on 
December) 105 01 S48n0 the UnitedeNations General Assembly pro- 
Creeedathe | VUmiversatubveclarationeof “Human Rights". 

Thesimpactnorechis “developmenGoproevincially can be 
illustrated in the case of Re Drummond Wren (1945) O.R. 778, 
49D.b°R0°674 incb945 where’ the Ontario High Court neld invalid 
Bacovenanvuercstrictmigotheisabe ore vandvatong racial binesy, 
OWeine (CrOundrenaAbtthescoewenan’ contravened publive. policy. 
Asilevidencecoripubiie ipobicy thetcourt: cited among other 
things, thesUni ted Nations «Charter, sandothe Atlantic Charter. 

There Tstairecthirererence’ to the Universal Declaration 
Li ayers) pieces of human rights legislation in Canada 


todavia byl bivistrative ware: ithe :Acts' “of Prince Edward Island and 


tb Oe 


Ontario. 

Presently ..a number of "United Nations Human Rights 
instruments have an impact on the’ provinces in terms of educa-— 
tion .and development. .(The) provinces tnyvougn col laporation 
with the federal government are responding to requests from 
the Secretary-General of the United Nations for various 
reports on the state of human rights in Canada. 

Of greatest importance are the 1966 International Covenants 


whieh Canada ratanbedin e766." Thesesare: ‘The Invermagionuat 


in in i SS SS 


and The International Covenant on Economic, Social and 


Cultural Rights. 


CHAPTER. 1. 


AN OVERVIEW OF ANTI-DISCRIMINATION PROVISIONS 


rUrpOose Gi besisilatrion 


tae purpose Ol’ provineial human rignts lepgastacioneis: 

(1) to give legislative recognition to certain egali- 
Carano nr Longs | 

(2) “to ™oroescrivbe’ Giscrimination-on the basis of a 
number of -grounds in given areas of human relations. 

(3) to provide for enforcement machinery of the anti- 
discriaminas Lon “legislation 

(4) to establish an agency that is charged with the 
responstoility for education, research and development of 
programs for the promotion of human rights. 

ine preamble to Che: human Tights, acts ian the rollowing 
provinces indicate the general background and purpose of the 
Act: Alberta, Ontario, Quebec, New Brunswick, Nova Scotia, 
oe Le ererence JS made LOstne Trecognitiom of the, inherent 
dignity and the equal and inalienable rights of all members 
Of tne human Dfamnilry- as’ the ‘foundation of freedom, justice 
and peace. lay Ontario tne preamble statessthac at is "public 
Delicy In Viveario tna every. ‘person ts tree -anod equal. in 


dignity and rights without regard to race, treed...etc." 


oe Aa 


The preamble to the Quebec Charter of Human Rights and 
Freedoms also underscores the principles that the rights 
and freedoms of’ the’ human persom are inseparable from the 
rights and freedoms of others and from the common well-being. 

TheLPabs CAC Spates on -ohne Sere ane os ie 
deemed desirable to ‘provide tor thei peopageot the province 
a_Human Rights Commission to which complaints relating to 
discrimination may be made". 

Another important purpose of human rights legisla- 
tion is contained inthe following warticisuwot «the, préambie 
to. the Nova Scotia Act: 

And im recognition «thatthe: goverment, ail,pubpic 
agencies and all persons in the Province have the responsi- 
bility to ensure that every individual i Nova Scotia is 
afforded an equal opportunity to enjoy a full and productive 
life and that failure to provide equality ofPsopportunity 
threatens the status of all persons”. | 

The preamble to the New Brunswick Human Rights Code 
points out that ignorance, Torgetfulness, or contempt of the 
rights of others are often the causes of pubiicomiserice and 
social disadvantage. 

The Legislation proscribes discrimination on a num-= 
ber of specific grounds. Consequently, the human rights acts 
are anti-discrimination statutes dealing with egalitarian 


human rights. 


ea Se 


The model developed in Canada for the enforcement of 
the human rights statutes is the commission model. The 
various jurisdictions have some differences in structures 
‘however, the functional or operational style is similar 
a0nGss ule Land: There; 1s a commission that 18 usually 
composed of lay men and women with a chairperson or chief 
commissioner. This latter person is either a full-time or 
a part-time commissioner. In Quebec and Canada the head of 
Gie: Numan rispnts commission, has the protect ionno: the, legis— 
Poauete 10 Leonie Olt remnovad of ROM .Oi 11 Oey 

the administration..of, the, Human «Rights Act by, the, Com 
Wasson 1S The responsi leisty-Ot- Ginter thei imieler of ousuace, 
the Attorney-General, the Minister of, Labour,.or a Minister 


epeerttically wmesiocnatediby. the. txrecutivie, Councid jot, the 


governmenc. 


Pronibi ted ACtS Of JDISChimination 
Province lal Numan rilents jlepistiation prohibit, discramina— 
Lopy Bobs 1nse numer Om specLiied areas on stated grounds. 


PME OrOntoL ted acis), are tn Such areas as: 


(1) feribiicatdapns of notices.) Si gnsjr.symuois, 
advertisements 


(7) ee scrimination) im public) places 
(3) | Discrimination! in housing accommodations 
(4) Discrimination in trade union membership 


(5) Discrimination in self-governing professions 
anid rassociwations 


Ninn VODA cee 


(6) Restrictive contracts, conveyances 


(7) Discrimination in employment 


Publication of Notices, Signs, Symbols, Advertisements 


Each provincial human rights commission administers 
legislation prohibiting <the-pubhication rofrdicer minatory 
notices, signs, or advertisements. These provisions are not 


meant..to chimit the..<nes. expression -of popiniton, 


Discrimina’ ore vin rub lio "Places" 

Human rights legislation prohibiting discrimination 
on stated grounds in) the area of pubirc accommodatuioena, 
services; and facrlitwves ‘has 1ts “history in the fair accon- 
modation Taw of the’-1950"s. All\juritsdictions now have anti= 
discrimination provisions dealing with public places in the 
respective human rights legislation. 

The kinds of complaints received by the human rights 
commissions under this section cover a wide spectrum of matters. 
Cases involve the denial of hotel or motel accommodations v6 
native persons and :to other visible minoritwes on the one 
hand and the denial of admission. to taverne, cabarets, mignt- 


clubs, restaurants on the other hand. 


Discrimination in Housing 

Confronting discrimination in housing is one of; the major 
areas of concern for human rights commissions. Insofar as 
there are many kinds of housing or dwelling settings ranging 
from apartment rental, through condominium purchase to single 


home acquisition, the administrators are kept very active. 
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Conclusion 

Provincial human rights commissions are required to 
give a significant part of their resources to the enforcement 
of the anti-discrimination in housing laws. Rentals of 
aparunenvus- Fend tToybe a-mnatjor aréa of racial. discrimination 
throughout Canada. Often the Commissions are faced with 
systemic or institutional discrimination in the real estate 
system. Tne verrect of rentalwsysvems which: usel such: devices.as 
nomination py cvenants’ or Rare At aL fees 15° often tonexclude 
Clgescs On persons. Pricing which takes ethnic composition of 


a, nerenborhood asa Tactor as: /another) prob lem, ,erea. 


CuO, neatrictive Membersinips 


FroOvaniCeus Nunen, rioohts. besislalion attempts, to provide 
feureos GO tTiese who Ssurrer discrimination by private Aare 
anc associations. in all jurisdictions the commission has 
at least a moral responsibility to combat discrimination 
bracw.ced byathne pravate club. <he, present, Numan rienvs 
Peed Sto Or pcCeme. Oo. be. in savour of, Lhe. pravare. club; and 
be ee yon the principle. of freedom of association. 

OnewOor une major problems confronted by a. human 
rights commission is the situation created where it becomes 
apparent that under the guise of being a "private-club™ an 


establishment is contravening the basic “principles and spirit 


ban eee 


of human rights legislation. 

The legislation does not directly mandate a human 
rights commission to reach a determination on the question 
of whether or not the alleged violator is a "genuine" or 
"pona fide" rprivate club. jRather, the Commissions mist 
direct. their attention to the narrower questionrar whether 
the establishment is one that customarily admits the public. 

Evidence that can be used By a human rights Commission 
in deciding ithat tan establishment is one to which Biewpupiie 
LS customarily admitted can include une following: 

(1) On what basis is the selection of members made? 


(2) . Is a.distinct.and-specifie interest being prone ed, 
fastered or developed throusgn the club's ser 12 ce. 


(3) Does membership acceptance involve approval by 
existing members and/or a board of directors of 
the clube 

(4) Does the club advertise for membership? 


(5) Is the club profit-making? 


€6) Does the club admit guests and if so what as 
tieilr guest poirey? 


(7) Who is in control of the management and direction 
of, the club? 


American courts have addressed themselves to the question 
of“what constitutes a. Phonal fide’® privatce.ciup: 

Solomon v. Miami Woman's Club 359 F. supp. 41 (1973) 

Moose Lodge No. 107 v,0irvis (19729. 407 Us) 163 

Tillman v. Wheaton Haven Recreation Association Inc. 


98 ecuets: 2000 (1974) 


ti elt Ge 


Ciceie. wake Hills owim Club, Inc. 495 F. 2a 1333 (1974) 
Weim ws, COLR GLU, 31S F.Supp. 1143 

Daniel v. Paul, 395 US 298 

Commenting on this aspect of human rights legislation, 


(1) 


Professor lan Hunter has written that it represents one 
or the most unfortunate loopholes in human rights legisla-= 
Cire ae aUeeiCe OF a2 provision, dealing specifically wich 
private clubs relates to a twofold problem: (1) membership; 
and (2) admission of non-members to social events on club 
DIremMises, 

The Race Relations Act in the United Kingdom has been 
Meee cto Badress this question. In Charter v. Race Relations 
BHoorag (1973)Ai) £.R. 512, 516.an Indian who was refused 
membership in> the Eastham Conservative Club because of hits 
GOiloun sand Trace —sougnit redress for, the discrimination ne 
Serer ede Te oT trem COUTY tured that tne Secociation was 
not a public club because membership was had by being personal- 
ly selected. 

There 7s no public element where a personally selected 
Group or people meet in private: premises. ana the club which 
they Pe te does not provide Tacilities: or services To 
Wiese meri ary Ty SeCULON OF “Une spup Lic... 

Bee ear Or viIdine, wine Moesvuemerge if entry tova 


-club is no more than a formality. This may be because the 


‘ae Hunter, Ian "The Development of the Ontario Human Rights 
Code: A Decade in Retrospect" In: (1972), 22 University 
Die oro cO.uaw vournal 237, at 252 
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club) rules: dornote provide: for any true selection or because 
in practice the rules are disregarded. 

The’ resuits In Doeker'!s Labour Code and. las viata: iw, 
Race’ Relations’ Board (1976) ALC’ 285, were effectively the 
same as the Charten. 

It would appear that much work needs to be done in this 
area in order to further the goals of egalitarianism in 


publie: policycarnd yet pPprovect tine Pighitetol a-2o0 72 vio. 


CHAPTER ZV 


THE PROHIBITED GROUNDS OF DISCRIMINATION 


tae pronibived. grounds. of Se ergs ele varies to some 
Gegrec Irom province to province. However, for the purpose 
of affirmative action programmes, we-focus on selected 
Varlables: race, age, religion, handicap, marital status, 


and sex. 


Race 
hace ts 8 DPronilvi.ed Vround Or Ss crimtitetconrmaneevery 
human raghtseacetoain Canada, however, (noneo ofathésacts’ provide 
S20 Lobo ae race, (ne House Of Lords ‘stated in’ Baling 
London Borough Council vw. Race Relations Board (1972) A.C. 
Soe te cthatwirate!ecannesibe considered a term of law with a 
clear standard Sey tone WEvMnuUStT UCiSrerore Took ‘Lo bie 
Dieie ling Jur spewcenteso: Boards of Inquiry established 
under human rights law. Pr neice ee or Aili. ouch. a Board 
ofsinquiny finel9TG esatabdished under) thepAlbertasindividual 
Ri ghite Trrovec lion Act, tne Board Atvéempts avdefinition of 
race. Having examined dictionary definitions of race the 
Board concluded ithat raceindicates broad or great divisions 


between mankind, and that races have physical pecularities 
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that distangurseh: one=race trom anovunier..e Thus; the eerour or 


ones skife Pea PHYSiLcCals charactenistic Of race: 


The principle concern for human rights workers is what 


thes respondent perceives the’ compaainamtr tospe. > Inue, area 


individual’ is 6f dark complexion but nov of. the given race 


percedl ved by las responcent ; 


the diseramination thab-oceurs 1 


Still diseriminatLon. on thes basi Sof racevor colour: Boards 


of Inquiry in Canada have recognized the various terms and 


phrases which describe racial discrimination in the different 


human rights acts. Thue; 10 26 a matter of pacadl Giscrinina- 


tion when the discrimination was on the grounde of “race” 


ALONG; Of “Pace “Or Colour” 


Colour and piece, of Ori Guns 


Characteristics by which 
complainants: are’ described 
or describe themselves (1) 


"Native Indian" 


"Indban tancestry< .aquarters 
breed Indian” 


"Biaek” ‘or "Black from 
Jamaica" oan "“BremoTrinidad" 
or "Black from West Indies" 
etc. 


* 


“Face And ancestry”, “Or irate. 
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Cases - (a few examples, 
notre complete list 


Weaselfat vs (Driscoll; 

CAL tae pio yen 

D. Bind Vv. Duck Mountain 
Motor Hotel (Sask., 1974) 
Sam. Vv. Ulymohim (B2C., 1976) 
Baie vie Vouns 1eBeG7 miS77 ) 
TUPTIOU ie Pai PU Ones 
(Saskagr1974) 
Greyeyes v. Charneira (Sask., 
19°75) 


Tomkins Vi eKynyl tuk Onts,; 
1974) 


Hayes v. Central Hydraulic 
Manufacturing Ltd. (Albae. 
1973) i 

Warner v. City of Halifax 

(Nise. Pe72 } 

St soni lps. bee isin teones 

1970) 


1. source Tarnopolsky, (unpublished manuscript) 


Williams v. Ouellette (Ont., 
1973) 
Jones v. Huber (Ont., 1976) 


“Negro sor "Canadian Negra't, Mecohneli iM. LOLBrienelOnt. , 
etc. 1968) 
Walls: vi Lougheed (Ont., 1968) 
Harris iv. Bowoide, (On tia 971) 
Planter v. Metropol Supper Club 
(One ve O72) 
UUraneoagi an Of hast indian Deomaraj v. Zvonko (Ont., 
descent" — 1975) 
VEas vind pan SOrig in” Kah Me LBpesie! t5ec., 1975) 
PiadiLaniorugin, oChimese Ahmad and 2»others v.tCit 
origin Japanese origin" Of; Roronito. Wnt... L972) 
sougciie como baints) (race, colour, place of origin) 
“Gomplainancve originally Vijayoyv. citysof akegina (Sasiel, 
Bout ric. i573) (race, colour, and 


place of origin and ancestry) 


re 


renee: 


pes PO 


Racial discrimination occurs, therefore where differen- 
tial treatment is related to the respondent's identification 


Oe. VLetamn With a ci ven .roup.,.charactericaed, by, racial..cues. 


Age 
Hnetpeoscripineniof® daserimination because lor age varies 
PeOnuqiri SsaieuLonr FOC jurisdiction. ( ihe deiimnitmon oF age is 
nOvsCOnS ua; T1Or,arerthevareas in which ase discramination 
SHeVP REND Tedernin some surisdsericnshagevss .definedras ‘the 
age DOrGma;OOLLy anagcovers .wWithwnorupper Limit. [nother 
StaLuveseage us |\derined torbenthose years»*talling withinea 


certain’ range: 


SC SRR FE RTO cate - 
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With rererence to, employment,i ai number of excep iions 
need to be noted. The application of age is limited where 
there is operating a 'bona fide' pension, retirement or 
insunance plan .op Bs COS Abertay Manitoba Neb. Nis. 4er aes * 
Nfld.) However, this exception needs careful examination, 
insofar: asvit. need not necessarily mean that, simply. because 
a pension pianists dan“operation. at a" place of employment, tne 
anti-age discrimination provisions of human rights acts do 
not operate;',. This matter was considered by the Board oF 
inquiry: antrtne) ioase of- Hadley vo The: CPU mot fi Ssl Seaver mos, 
where. Chairmam Lederman ‘conc buded that: the exceptionally clause 
to the’ effect that “any “bona fide superannuation or “pension 
Lund. of plan Or-any. bOnaaThde-—Lnsuranrce parr Ts Tol cto ve 
atfected: by the requirement of Trion-discraminavion.. According 
to Geneon the purpose “of ‘the ‘employee benerit plan excep-— 
tion was to‘permit employers to discriminate against older 
employees by not enrolling them in pension or retirement 
plans, or by providing reduced benefits due to fewer years of 
employment. Otherwise the cost of such plans’ would discour- 
age employers. from adopting or retaining them, in this way 
the human  wieghte code, does: not: cordone .compulsogy met lreqent 
before the age of 65 even if tied to a pension plan but 
merely permits: discrimination with respect to. participating 


im, and the benefits accruing Tromaghnenpilens:. 


= BSD" 


A clear distinction must be drawn between "retirement 
dave", 1.6. the dave at which employment ‘ceases, and "pénsion— 
Bore. dace "1.6. Hie date at which pension is available. 

Tie Second important ‘consideration relating to age 
discrimination Vegistation is es excepting provisions con- 
tained wii che Legielavion Cased on a "bona “lide occupational 
requirement". 

The New Brunswick Human Rights Act allows for the 
exception based on a 'bona fide' occupational, nequirement 
as determined. by the Human Rights Commission. ; Other legis-~ 
Tavi1on does not Specify who, as. bo; maken the determination. 
Piet never On Leagimg American Casés “lt ias been escvaplisned 
Ulett Cue. UuUrdcl OL Ppersvasron tor the ("bona Tide” “occupa— 
Crone Cualia tcaclon ag DeLns a defense, Clear Ly rests with 
Loe comp Loyer., CCUlCse ry sy, lance reat ber Cure shite, Col te 


FO eed, 2a5tS4 "CLS/6) Hodgson Ve Greyhound Lines INC.,. 449. 


te 200 659, Soros (ro7 4)" 
The jeading Canadian cases are Little v. Saint John 
pu pour dire and Drydock Co. bid... (Nees Grey. Hadley Vs 


Maseiecanca (lO/o), Cossrove Vv. North ‘Bay (1976), and Hall 


angverey Vs MCC TiaLiClal PIreri givers sSes0ciauLon, Local 1137 
eng Borougn oO: BUoUTCOKe Fire Departments (1077). These cases 


are Boards established under the New Brunswick and Ontario 
Human Rights Codes where the exception to age is provided 


because of 4a *bona fide" ‘occupational qualification. It. was 
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the Board which had to decide whether or not the defense of 
bona fide qualification argued by the respondent was valid. 
In-+-the Cosgrove case the .Board 'found it wae, ins the other 
two cases that it was not. In reaching the decision the 
Commission (N.sB.) or the Board may wish to follow the factors 
considered iby ;the: Beard -in «the. Hadhey case: 
(1) jeapordy to the public safety 
(2) an evaluation of the testimony regarding a 
person’ s*"’funettonai” ege', ites Nis ability 
and seapacity «te,do. the job rather than his 
chronological age; and 
(3) TowRether i tL  wasturactical to serminize the 


continued fitness iof -the employees on ‘a 
fRequent°and-regutar’ basis. 


Religion 

Religiom<as not defined by.the various sauman rights 
statutes, and different,,terme tare used. to express the prin- 
ciple of =o discrimination because of a person's religious 
convictions, -Buch tenmsi sare used. ag. releoion, religious 
beliefs, pel laious: creed, opeed..,..Phe term “prelicion was, eaid 
in Feith wv. Adban.. 953 hoCh.wlOwto be used nai Mmeand ne 
of some particular system -of..faith iand worship in distinction 
to the wider and truer meaning of religion as the recognition 
of some higher -power in ;the world and the acceptance of the 
Standards of spiritual and practical life that this recogni- 
tion..involves... This definition.of religion" ie followed in 


Dunlop v. Calvary Temple (N.B. 1978) where the Board of Inquiry 


me. Oe 


Bieced. NO] diel riniiiaclon, because Of or. On, account..of,.reli- 
ELON rerers more LO the. particular faith than to. the. practice 
Of, oie.) oo Ui. 

Some regard for the employee's religious requirements 
is-inprrcit in the employer's obligation-not-so-diseriminate 
in respect of any term or condition of employment 'because 
OL lee relioron”™. Ixr the case Or Froese Vv. Pine Ureek School 
Division, 1978, a Manitoba Board of Adjudication concluded 
that an SOON as a Be Hk IY wits regard fs to, Vregsoenmauly 
accunmouate tne religious Observance requirements of an 
employee where such accommodation can be made without undue 
Ree Ol hie CM Lovers DUSiINess, Lo Tequire .al SMmpLoyer 
to Oear more "Uharn a “de mitiimis”” COSt. Can bean undue nardship. 
The degree or extent of the accommodation required and the 
measurement ol tne Hardship to the employer muét-be—-deter— 
Voto teoOhnwew ects OF acl Case. « 

This Obrigatior 1s reasonable to atconmodatre the reli-— 
gious observance requirements of employees provided the 
accommodation can be made: 

(a) without undue detrimental effect on any 

Overricgins Leqguirenens OL tae DpupLIC interest,” and 

(b) without undue hardship on the employer's 


business. 


To require the public\:to suffer more than; aide minimis ' 
detrimentor jto ‘regquirewaniremphoyer taybear more senana 
‘de minimis'cost can be undue. One can see the same prin- 
ciple manifested im the Newfoundlandjcase,of roabiensd V. 
Dominiom Disthibutorsy Tone, 

Om May 31 1977 ce decision was’ rendered by Peter Ja. 
Cumming, appodinted.a Roardiof cIlnguiry by the Minicter uot 
Ppingh alleaing discriminggiomeain employment because. ot; hes 
creed. win that case the 1ssue involved jallieceo. Giser mina cn 
in .refustng guoivenp love tae te security guard a Sikh. because 
of his requirement. to, wear, a ,tturban.and remain: unshaven, 
contrary <co the dress. code. tor,securiiy guards. 

Mr. Garin eid alata the test of Section 701 (j). of, The 
Civil Rights. Act of the United States sinvderterminang an 
employer's obligation under Section 4(1)(a) of The Ontario 
Human Rights Code which prohibited a refusal to employ 
because Tor creed, 

At Ypage 2a. het “states 

"Security is bound), to. accommodate’ 2es employees. and 
prospective employees' movies ole tenes unless: Security 
oan demonstrate that it is unable to reasonably accommodate 
an employee's or prospective employee's religious practice 
without undue hardship ion. the ¢adnduct ‘of its business: 


security has “not met, and -.in my opimion is not able to meez, 
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Chisnonus fain, tne, actual,situation* before: this «Inquiry: 


In my opinion, Security has contravened section 4(1) 


(a) of The Ontario Human Rights Code". 


Handicap 
| tne, mrovinevall dLegi sikatiion proscribing discrimi rat von 
On thes grounds; ofyphysicalbmdisabillicy ior Nandicap Ws) sparse 
in Canada. AS of January (1980 the provinces of Manitoba, 
Quebec, New Brunswick, Nova Scotia and Prince Edward Island 
list’ physica lihandicap) or physical: disabils tye (N2 Bi)? as? one 
or thes proseribped grounds of discriminationiin the: émployment 
HeCGr wom) Gminrne, numer rights codes: British Columbia has 
déalte with cases involving discrimination* against thé physically 
handucappeds under’ the. “unreasonable: cause" sSection/of the 
British Columbia Human Rights Code. 

Under the public accommodations section of the Human 
Riphts tAcuaor Nese tandor, EL aay athessround) torr pnhysieal hand?= 
cap doesnot’ apply. 

Physical handicap persuant to the Nova Scotia, 
Manitoba, and P.E.I. Human Rights Acts means "a physical disability, 
infirmity ynmalformationior  \disrascurémentethat.is caused, by 
bedtlyidgnguryynbarthi ceLees orwiidiness ancludes epilepsy; 
buteds notalimited: to, any.degree.orparalysis,ramputation, 
lack of physical co-ordination, blindness or visual impediment, 


deafness or hearing impediment, muteness or speech impediment, 


Pe ey 


or physical reliance on a guide dog, wheelchair or other 
remedial appliance or,device"....While substantially the same, 
the N.B. Act prohibits discrimination on the grounds of 
"physical disability" which means: Many, degree of anfirmity, 
malformation or, diasfiourementwof the body sutftered by 
person) as, aeresult of\vingury,. iijdmess) or Dilrthydefect rand 
includes any handicap resulting from epilepsy, paralysis, 
lack of co-ordination, amputation, blindness, deafness, 
muteness- or, neliance, upon) seeing-+evye, Goo, Mei whee lbehain a 
came Orecrutch) ome anviotinern memedial mppigvanceson Sateen 
Insofar as "physical disability" is one of the "newer" 
proscribed Se eee jurisprudence is scarce. One Board of 
held. under. thes British, Codumbia, ACE wasvy thex.casexol Jettrersbom 
v. British,Codumbia Ferniess Senviice 1076.9), Tie Board tound 
that .physically handicapped) persons consti tutesea pretected 
category under Section 8(1) of the B.C. Human Rights Code. 
The Board. did, however,.also find that 'bona fide’ gqualifica= 
tions can be used to refuse to employ a physically handicapped 
person, such as is, provided for by, statute .in those > juris-— 
dictions which include physical handicap or physical disa- 


bility under the Auman rights legislation; 


Marital Status 
Fach provincial jurisdiction in Canada” pro- 
hibits discrimination ion the basis of marital etatus in) aoe 


employment section of the human rights legislation. There 


Inquir: 


sa Ber 


Lene “Ce nina tiron “provided “in “the lreristation for’ marital 
status, or Civil status (Quebec). At the administrative 
level of the human rights commission, the term "marital 
status" is taken to mean discrimination because one is 
Single, Married, “divorced, separated, widowed. 

pemraveay. 2erbers 1975, "aboard or’ Inguiry ain Wiearko 
found *zZelters vo be ’egullty of discrimination in employment 
pracvLlces “Decause Of Marital status. In “this case, the respon- 
dent was -arscovered to be using a pre-employment interview 
rorm which assessed the job ‘applicant “as to her marital status 
Married, scored with 5 points, single, score 3 (single 
wie Laded \unese Seperated) -divorced or widowed more than two 
years), if widowed in the past’ two years, ‘score’ ty and if 
Sevparaved oredr yorce@ it, Che past voworyears, score sO, iand 


candidate eliminated. 


NeExXs) Dexual. Onventation,. Sexual Harassment 
sex 

Provaren el, human] aajents, verasiation prosenmibes dascni- 
Mikn absrork Oreeehes Sroundes offi sex.ah TALS, proOsScraption @appites 
to employment. across Canada and to varying degrees, to) accom-— 
modginons Lnom province! tonprovance.ao None, of, theysstatutes 
provides va,definitiom of) sex,-thenefore we,must) look, to. the 
ba staan tie om thevcounts and) boardsiof inguiry teo,learn 


what is meant by sex discrimination in Canada. 


ae ies 


sex Not Inclusive of Sexual Orientation 

In ‘the case of Wilson v. University of Saskatchewan 1975, 
the court found that the “provision prohibiving employment 
discrimination against any person onthe basis of sex, as 
provided for in the Saskatchewan Fair Employment Practices 
Act, would generally be considered to refer’ to discrimination 
on the basis of whether or not that person was a man or a 
woman. The prohibition does not refer to sexual ortentation, 
Sexual DPrOCLIViCyY, or sexual “activity. = "in other words, ~ sen" 
would generally and popularly be regarded as referring to the 
gender of the employee or prospective employee and not to the 
Sexual aBctuivicltes OM preopenel tics of  shac pereon. 

in. the case of Dunlop v. Calvary Temp lec ino. jase 
Board of inquiry: in New -Brunswiek also found thatthe word 
‘sex must be used in "relation to tme Diologigal "ditrereices 
between male and female, "notwithstanding the more popular 
meaning which has ‘developed in’ relatiYon tc’ certain activities 
between male and female or-“even in relation to activities 
between persons Of ‘the ‘same DiclLogical type. — In’ opner words, 
‘because of sex' probably does not mean 'because of sexual 
actvlivipiess: = 

sexual orientation is’ a specific proscribed ground for 
discrimination ‘only in’ the Quebec Charter of Human ‘Rights and 
Freedoms. In’ British Columbia, Section’ Ss of’ the’ Human Rights 


Code forbids discrimination in accommodation, service and 


OG 


and facility unless reasonable cause exists for such discri- 
mination. The sex of a person shall not constitute reason- 
able: Cause unless it relates to the maintenance of public 
decency or to the desea bse of premium or benefits under 
COnUrAacLS OF dnsurance.. 

A well publicized and very important case under 
Mieeie. Codes ier Gayrkitniance ws vancouver sun (1975) 5 
Weve momen e7O)0 27 NR. 107 (870104) CB. Gl.ClA, ). 
itive: Case bile respondent newspaper refused to publish an 
advertisement submitted by a homosexual organization. The 
laccer COMmplaimed of refusal of a™-service ang Taciility on 
Umreasonabbe grounds, namely the sexual orientation of the 
Croup i =ouvuestron. nie" poard of Inquiry concluded that ‘no 
Peasomwalbe Cause existed Tor the Vancouver Sun to refuse to 
Publish the advertisement submitted by the Gay Alliance. 
IDES UCC MeO, Was reviewed by Lie BaG. Supreme Court, the 
Court Of Appeal and the supreme Courv’ or Canada. While the 
Gay, APP Lance G1 donee Ulvima vely win Lus-ecase, tne Supreme 
Coury UO got (USS 10S CSCI Sion OTT Vie exc uslom Of sexual 
OrteiLavLoOni rom tne: meaning of reasonable cause in the Bac. 
Humen Rignits Code. 

Sex 16 not the same as pregnancy under the human rights 
legislation according to a finding in Gibbs v. surrey Board 
OL ochnool Trustees 1978, a Board of Inquiry established 


wuider the British Columbia Human Rights Act. The provision 
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"No person. shall, discriminateé,onthe*basis of sex" does not 
Suggest pregnancy. The quoted sentence means to mast. people 
that. they must. not distinguish between male and’ female. “It 
does, not. suggest.that*theyprohibition?appliessto’ thesdistvinc— 
tion between females who are pregnant and females who are 
not pregnant. 

in. Attorney /General vof <CanadalvoustellavbliesuA. eles] 
(June, 2, 7977) ePrattesad destates emphatioalty iaatraepeciar 
rules abeout)i pregnancy doxwot constitute discrimination .on 
the basisgeof Sex.) (This icasé held *thavuthe provisilone got vine 
Unemployment Insurance Act ‘relating to benefits (for (pregnant 
former employees .do not oviolhate vthe ‘sex sdiserimination 
protections of ection: 1(b) vof (the Manadian B11) of Wiens. 

Reference was made by Chairman Hebenton inethe Gibbs 
case''to the) American “jurisprudence with special reference) to 
the decision ofthe United rétates Supreme Court omy tne teace 
of General, iElectricirCo. ima tGiibert.t429: U8 bey i Bore 
In-«General ibleotrire;sthe Ui. Sv Supreme icCourt’ 7 ol bowed Gite 
decision in Geduldig v. Aiello 417 U.S. 484 (1974) in which 
it had held that a disability program which excluded pregnancy 
disabibigies "did not constitute Semediscrimimation a1. Vides 
tion of the fourteenth amendment. 

The point that’) should be underscored here is’ that the 
American cases and the Bliss and Gibbs cases in Canada find 


that discrimination because of pregnancy is not sex discrimination 


ee ge 


ii cases Wiere Vaere is tire denial or benefits, - Lt 1s. not as 
clear with reference to other matters. If one refers to 
Naevius. GOMDaENY Vs Datly o4 L.ED 20.) 356 (1977) we 
tind a case distinguished from the General Electric case on 
Uae Proud ‘UNat: Sauty involved the création of a burdeér: 
pregnant employees lost their adority whereas General 


Electric involved the denial of a benefit. 


sexual Harrassment 

sexual harrassment in the work setting 1s an area of 
sex discrimination that is commanding the attention of human 
rights, acencies,. In, Ballestan' (1979) an Ontario Board of 
[noqudryewocal t with, aAlicase, Of. af erate emp hoyeerwho alleged 
sexual harrassment in employment and the Board proceeded with 
the case on the grounds that such harrassment wes a form of 
sex discrimination. proscribed: under! thes humani rights~ law. 

Dex. as a proscribed grounds of discrimination COVErs 
sexual harrassment where because of the worker's sex some 
tern Or Condition Of “employment 1s *mod1iied by the sexual 
Nacrassemeny OL anolLier. mMmhe Totus 1a both on pender: as. well 
AS Utieesociakl meaning. of Sexy 7inus Sexual “harrassment. ea 
worker, most often the female worker, is discrimination 


(1) 


pecause of Sex. Markinnon WweivesS “tnats 
MPracluces Which express and TeiInlorce cis eoclal 
inequality of women’ to-men are Clear cases-of sex- 


based discrimination in the inequality approach. 


i. MecKagrnon, Catherine A., “Sexual Harrassment of Working 
Women" Yale University Press, New Haven, 1979 at p. 174 


tetts eed 


sexual harassment of working women is argued 

to be employment discrimination, based on «gender 
where ‘gender is defined: as, the, social meaning 
of sexual biology. Women are sexually harassed 
by men because they are women, that is, because 
of the social meaning of female sexuality, 
hereso inthe employment context) | Three kinds 
of arguments support and illustrate this 
position \firse to therexchange ©fasexcran 
survivalihnas wisterically ‘assured ganidivald economic 
dependence and interior. ty as well as? sexual 
availability to men... Second, sexual harassment 
expresses (the male sex-role pattern or coercive 
sexual: initiation toward women, often in 
vicious and unwanted ways. Third, women's 
sexuality largely defines women as women in 
LitisrasocLve ty, Soiwiletlenionster iv are sbuses 


of women as women'', 


CHAPTER V 


PRE-EMPLOYMENT DISCRIMINATION ACTS 


Prohibited Discriminatory Employment Advertisements 


Tiere are two. apeas of Temp] oyment Advertisement which 
are Of Specisl, importance sfor. alt prmabive, action, ofl icers. 
the first relates to general advertisement for employment and 
Boe, SCCOMUmrel ales To the, app LiIcali ones Orin Udi Deed 

Fach of the provinces prohibit. discriminatony employment 
advertisements... Basically no, person, is permitted to .publish, 
apepilay., CaLeulLave OF Droagdcasinor cause of, permit the publi 
GAation.of any words or symbols ..or,other.representations that 
emdilcave Cirectly er windirect ly thatlaraces :crpecde..co.1 our, ace, 
Sex, Marival status; nationality, place of .oriein, €6C., 15 
or may De a -Limnilation,.. Speci tication wrpwprererence Wor .2 
DOSITLON of enploymen.. 

There ‘may be sone civil, Libertarian .question,of, regulating 
the press involved inthe situation where ea newspapen places 
an advertisement found unacceptable by the Human Rights Com- 
Mission. ~rovincial jurisdiction is Jinited 1m. mai Leng, of 


regulating the press. (Tardiff v. Daily Gleaner 1973), as 


was considered by a Board of Inquiry in New Brunswick. In 


ml Gos 


the case of an advertisement being directed to employment 
provincial jurisdiction is much .-clearer, insofar as labour is 
under provincialpjurisdictions: 

The Board» of Inquiryyin the-Alberta Case of The Human 
Rights Commission v. The White Court Star, 1976 recommended 
the following procedure for newspapers to adopt concerning 
the publication) of advertisements: which+ state -a preference as 
COcSex” OF age: 

(i) THAT upon receipt of a request from an employer 

tov pubPish an’ eavertisemnent (ror empleymens 
Which expresses a preterence’ based) upon ,ace 
om Sex Che? publwvsher advise ther custoemerm oi. cne 
relevant provisionver-hes Individual’ s Riehnte 
PrOvecLion- ACt “ang: Bheréaiver. require’ that the 
customer submit information which satisfies “the 
publisher that the basis exists for a claim 
of Bona Fide “Occupational Qualification: 
(ii) THAT the advertisement in question then 
be published; Dut Containing a statement to 
the following effect: 
“Ine Asponsyor OL “thas “advervisemnenty Claims a preference Lor 
(a male/a female/age) based on a bona fide occupational 
GUualitrem. orn: 
The Ontario Code’ permits an exception to the above 


provisions where a limitation, specification or preference 
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as to sex or marital status is based on a bona fide occupa- 


tional qualification and requirement for the position. 


specific grounds and Application, Forms 


As of January 1, 1980 human rights legislation in Canada 


contain provisions which proscribe discrimination thréugh the 
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use of “dpplication forms, pre-employment inquiries, advertise- 
MeneSVetG, Ohne various prohibited® grounds of discrimination are: 


PROVINCE PROSCRIBED GROUNDS 


Alberta race , (revi sous beLlvers pico lvoury sex, 
age (45-65), ancestry, place of origin 
(sex, age may be asked for on an 
application form) 


brivish Colunbila Pace, sre ligiom, <COLOUr, Sex), Maerua 
status,. age (45-65), ancestry, place 
of origin (sex, marital status and age 
may be asked for on an application form, 
bub race, religivon, colour, ancestry, 
place lor “origin... Dodi WLCal -pelier mis t 
not be asked for) 


Manitoba pace, Natvionalaty,, Teligion, Schnnaic oF 
haciopal, ore cin, Posh vLcals Deliel s.. 
family status, physical handicap, marital 
Status, colour, sex, age (age of majority & over) 


New Brunswick mace, colour, Yeligion, mational. orioim, 
ancestry, place of origin, age (19 and 
over) .vmarital status, sex, physical 


disability. 
Newfoundland rece, rolaogtons Tre lie Lous screed, DOLE ical 
Opsniom, Color elhni ce, mat.onal,or 


social origin, ace (19-65), assignment, 
attachment, .seizure of.pay, sex, marital 
status, 


Nova Scotia PACG. Pelion. creed. Colour, etininic or 
pat tone oricin, ‘ages(40-65).» sex, marital 
status and physical handicap 


bat Gere 
Ontario race, Creed, Colour,” Nation t.ay 
ancestry, piace ef “orien 
Pig Worse race, Treliplor, Creed, Coleur. 2c 
tiavital Status, etnnle oY nationasL 
origin, political belief, age: (18-65). 
physical handicap 
Quebec race,— colour, Sex,-cival* Status, rervetarm, 
political conviction, language, ethnic or 
national” Oriein, sociar Comd2tion, sexual 
orientation, handicap 
Saskatchewan race, ,relidgionjoreli gious, creed, .coeiour, 
sex, nationality, ancestry, place of 


origin,marital status, physical die= 
ability, age (18-65) 


Pre-Employment Inquiries 


The job interview situation is one where sometimes informa-— 
tion. Ts" ‘orally solicited from the candidate which 2s ‘sub- 
sequently Weed" to'discriminate agains: that pereon. 

For example, questions are asked orally snes the 
interviewee's marital status which can then be assessed 
negatively to discriminate azcainst the individual. The 
Ontario*6ase of Seurave Vv. Zellers, (1975 1llustrates this 
situations 

This case involved discrimination because of sex, and 
the question of marital status, In conducting the inter- 
view of the complainant for the credit management trainee 
position, Miss Sendall, a personnel manager, was utilizing 
exhibit 13; a form provided. to her by the head office of 


the respondent in Montreal for the purpose of evaluating 


Se ae 


applicants.  Questionr4:of the SooOr ims eIinetructrons onthe 
reversémsrde of»this »document*reads asufohiows: 

LE gseparaved or divorcedain pastetworyears, 

carcie Ts 

if Wwidowede«in past utwosyears, iciircle 7. 

AMY .OChEr ranswerlcirc leOD; 

D?U 

At the bottom of the sheet there are instructions which 
Mmarecale Upatvralvan applicanGohasvebtained one yer more.U's 
Or (GWO Or emore question markssatJthe completion of the 
questioning Me ywihlenormally ibe ere jected «for cany. (position: 
Pima pom corcthissiorm,ethe |jimterviewer ais adbsonprovided 
with a booklet styled "Interview and Selection Wrap-Up form 
193", EXhepius OTT Ione proceedings, uwnneh inchudes a \form 
Storer mice Hahei erie vandiconbarmna tthe Lotlowing provision: 
Are you: 
Single Married |} Separated [__]| Divorced [| | Widowed | 

Date Date Date Date 

(U) If separated or divorced: in,past two years: 
(?) Widowed in past two years CD) Other 
WITH tnetructionsstoecirehkenthe aeppnopriate .symbol. 

Immiano ther (formncont aimednim yExhnibi tr LOcwaich-is ‘headed 
"Confidential Weighted Scoring Sheet For Use With Employment 
Application, Not To Be Discussed With Applicant", the fol- 


towing Scoring instruction is) given: 
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"if separated oradivorcedsinspastatwo years, /this is 
a knockout, score O. «If widowed in’ past two years, score. 
If married, score 5. In single, score 3 (Single includes 


those separated, divorced, or widowed more than two years) 


In terms of interpretiangothesecumulativesscoring, the 
interviewer is instructed as follows: 

"ONE KNOCK OUT: process applicant further.only 

if total weights indicate good 
risk (100 or better) 

TWO OR MORE KNOCK applicant should not be processed 

OUTS: Purtrers: 

Miss Sendall was familiar with Exhibit 10 and the forms 
contained therein and knew that the Preliminary Interview 
pheet that she was using, Exhibit 13, was méerelyea shor: 
form for the longer cuestionnaire contained 1f Bxenibip, 10. 
the long form referred to Rh. 0. "Ss rather than Uve bue ene 
symbols designated the same effect and the forms were sub- 
stantially the same. 

Of course the complainant scored a ‘Ui! on quéstion 4 
of exhibit 13 beéause of Nie recent divorce. “hestoera eld 
that in this case the discrimination with respect to marital 
status was not ‘only a proximate cause of the complainant 
being denied recruitment. but was a major or primary cause 
for his. failure to mecene employed. in any event, even 3% 4 


this Board of Inquiry were precluded from inquiring into the validity 


ay Cy tes 


of the reasons.with- respect to the other’ grounds for refusing 
récrui~menc, there as no doubt that the improper: distrimina-= 
tion was a ground or a proximate cause for Miss Sendall's 
decision. Ehne-Boara-rollows the reasoning of Hughes, WJ. in 
Regina v. Bushnell Communications Ltd. et al. (1974) 1 O.R. 
(2d) 442, affirmed (1974) 4 0.R. (2d) 288 wherein he con- 
sidered the interpretation of Section 110(3) of the Canada 
Paboureceds Ree:Ce.;,;1970 Col—-l makingrit.an/joffence,for an 
employer to "refuse teen bO.COnbainue » TOL.enploy.any person 
DSECAUSGIthe Berson, iS.a.memnber.ofi.a trade@é,union". .He nelda 
thay i was. Surries.ent,), 2b. Lone .evidence..oagisried.the, court; 
that membership in a tradé union was..present..to-the-mand of 
tne, emowovyer.in his decision: to dismiss, elther as a main 
rGes500, Or one anecidental Torit, oreas one of many reasons 
resordless.ol prhoraty= "He Said at p. 447: 

‘noone .aermiuie ant cnactment devoid, oL wie 

WOLUS ‘sole. reason. or. lor the reason only’ 

applied to the act of dismissal and resting 

Ondy on tthe aword—because"; "the ‘Court mast 

takevan expanded view of its application.” 

I think the same reasoning is applicable to the wording 
Of Sceteon 4189 (a) iand sccordinegly this! Board finds: that 


there has been a contravention of that subsection. 


Pre-Employment Testing 


Canadianvexperiencewis notrvery ‘extensive wiuhyrecard 
to attacking the discrimination; inherentin someiiforms of 
employment testing whether psychological, aptitude or other 
tests. ‘The American experience is much more extensive and 


is mentioned briefly by way of reference. 


Guidelines 

Most provincial human rights commissions issue a-guide 
for employers indicating what constitutes legal’and i111 Vegal 
questions relative to pre-employment questions with Special 


reference ~to“employment*apprveacron rerms. 
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Employment Agencies 


Who is an employment agency? -—- An employment agency 
includes a person who undertakes with or without compensa- 
tion to procure employees for employers, and a person who 
undertakes with or without compensation to procure employ- 


Men L£Or persons. 


Employment Agencies from Accepting Discriminatory Orders 


The numMeanserichts: legislation ins various, jurisdictions 
proscribe discrimination on the given grounds! by employment 
agencies. wie Ein by tiene agencies may!) not adistributendis= 
CrImmanavory apphicationsiorms nor actuupon requests: which 
Seeaecicorimnaroiy smal. sum, mone of the activities’ with 
respect to job placement which are undertaken by employ=- 


ment agencies may be’ based on any of the proscribed grounds of 


Guscrimination., 

mecimotee  rOnhipevea from Accepting Discriminatory Orders 
Provincial Dae ener co vel aion DPOHNLDLES “any 

eMNplLoyment apency from accepling discriminatory orders for 

employees eou aie by employers. pome provincial statutes 

are Wwery explicit concerning this matter. | 

Client-Agency Confidentiality 
Citient—-apencyycontidentialityaris coften ca problem 

encountered by the human rights officer who is involved in 

an investigation of ansemployer and employment agency. 


4. “ef. NoVa Scotia Human Rights Act, Sec. 8(2) 
Prince Edward Island Human Rights Act, Sec. 6(2) 


al Jér~ 


However, the wide powers given to the human rights commis- 


sion ..to investigate can be -used.to-.overcome this -panrpier. 


CHAPTER VI 


EMPLOYEE ORGANIZATIONS 


Employment and Membership in Professional Associations 


Provincial human’ rights legislation provides that pro- 
fessional associations, trade associations,. business associa- 
tions, occupational associations, professional corporations 
SrViassocLavtone el persons *Carryine- onthe same proression 
shail not discriminate. 

"Professional associations" means an organization of 
DeRSos wie oy an “naciment, “apreement or *custom Nas” power 
OSes a Sts eMC sre xe, Orda recr persons in woe" pTace Lee 
ie any OCCUPA UeTOIY Olt ca lhl aie = 

"Occupational association" means any organization, other 
ther a) Lrade-unLvon sor enpLoyer Ss Orga Zavion, in which 
membership is @ prerequisite to carrying on ‘any’ trade, occu-— 
DaLlion,. Of profession. 

"Business or trade association" means any organization 
OL persons that by an enactment, agreement or custom has 
power LO Adner, suspend, expel or direct person in relation 


Lo any business ‘or trade. 


a Ora 


Two representative cases which have dealt with the 


question ofthis» kind arer Dickenson Vv. Law Society oF 
Alberta (1978) 10 A.R. 120 and Human Rights Commission v. 


College of Physicians and Surgeons (1976) B.C. Board of 


inquiry 


Trade Union Membership 

Diserimination.byraxytrade union, on,anyrof, thenpro- 
hibited  grounds.is ‘illegal, in, all,provinces.:,No,empioyees' 
erganizatien may exclude.any.individuad,from.fuil membership 
OFr,@xped,or (suspend or, otherwise Pence Spree against any of 
its;members because, of, that. individual's nace, religion, exeed, 
colour, Sex, "physicah handicap, ete. 

Jurisprudence en thearnesponsibilisycofntyade, unions 
to act fairly .andywithout..discrimination ie being developed 
as; illustrated, in.Edwarde.«v. Society,of Graphical and Allied 


Trades (1970) 3 ‘All ©. Rin689, 696 


Parties to Discriminatory Clauses ina Collective Agreement 


Collective Dargaining parties do not have The right co 
negotiate, nor enter into an egreement with any person which 
would have the effect of eliminating a person's individual 
egalitarian right to be free from discrimination. in Re 
Attorney-General for Alberta and Gares (1976) 67 D.L.R. (3d) 
635, the eourt held sha euene Provisions oF a collective agrec-— 
ment which was the source of discrimination was no defense 


against an act of discrimination, 


CHAPTHROVE L 


EMPLOYER ACTIVITIES AND HUMAN RIGHTS 


Who is an Employer 

As mentioned above, human rights legislation applies 
LO ther employer, vonployer °ernganizationsy (or any * person lact irig 
On Pehavi Sone une iémp loyent 

Mie, si bone case.or Dunlop Vv. Calvary Temovesinc. 

L973, sUnNeUposrocd St iaoureshedrbetweenod personVvact ing oon 
Deke lO Jomumenie employer, VormIacling Wi Uh venesoonsent of othe 
enol er, Gunonte Persons aculnoocontrary 3.0  thieminstructions 
OPUGiIEe Gem Lower. 

LAeGGsiwoiatiom Of personaGiwhia abdwor *xabet.the lenpl over 
iia MiOtetvoncot, bic HamanthmantisrCode taoxeiernned sto In 
tiemAlbentaicasecot Hayesavaqcentral ydraaliciManufacturing 
COMGLTGICDS/ as Ihereim, ,the lboand noted thaw pursuant oto 
peeciont4 optithe (Summary Convict rons AC: 

Sa BSD Srsomolsva pariy alosand ,cmpltytet bam cof ferice avid 

(a) —actuel ly commits “the offence, On 


Cb biiidees ler dnidttiskan cacnotor tthe ipurposgecof 
aldingta pensonnloe commit anootiences or 


Ge abetsr anrpersony im the. commission of the 
offence, or 


(Qomiszoouns ols cor aprecures Ga ove nson oto scommist 
ans Of pence .."' 
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Terms and Conditions of Employment 


Human rights legislation across Canada prohibits 
discrimination on the stated grounds with respect te terms 
and conditions of employment. The focus of the proscription 
of discrimination is on any term or condition of employment. 
The fegteianee has been given broad and generals~anterpre= 
tation in order toxcover- ali | those umattersewhich | rebate ato 
the employment vsetting whether «wages, vemphoyece sbenehit 
packages, ,\housing, “transportation, healbongeare, sabety sand 
Similar emadat bers: 

A case involving workers' housing as a condition Ot 
employment 'wascconsidered »ininiTharpov. ibormmex, Mining Corps 
Ltd ajel@7aeuaginithisicasesplascconpiaintmpited byedean ,taanp 
in British sColumbta, (because *shelihad been prowided | imappAcoEhace 
hous mre (owéthe (Lornex (Corp. \atwthecesite Gh aoptuing doperacion. 
One of the teconditions of cemployment wae! the provision dor 
living caccemmodation iat tthe wiininevsitea!! Thorpweecharged (Ghav: 
"Pacibities that were tovoe previded,). .aremoet suavableiior 
females, also camp etalt, hawme vbpecenointimrdating mes Rotert 
gets sfiree¢ board land jroom, theamtstafiiin bubiidermopgaget Lee 
board and room." 

Cotinee:h for othe irespondent argued before ithe Board, 
that because the matter of campsite facilities was not in- 
cluded in the collective agreement, thennkbornmexnagaes under no 
obligation whatsoever to provide campsite accommodations. 

The matter of room and board could not be a condition of 


employment. 


PAS pow: 


the .Board.of snguiny iconcluded that..even-if--the matter 
of room and board and rates for room and board may not be a 
Gondd ton OivempLoynenty).stirictly,.theralleged)diseriminatory 
conduct of Lornex is nevertheless within the ambit of 
weCULoOm Owl sche Beitish;ColLumbia Hunan Rights Code,  wiith 
forbids discrimination in respect of employment. The Board 
Ge Ld Pirie wa LAS Mianguagevor, 5eCtion "6 47s MmoGrconrined to the 
termmecset forth infaA contract. of -employmens but rather “con-— 
templates a much broader scope. The language of Section 8(1) 
Deg wiswoy (speaking ohCa°right of "equality ™1n-respect of | 
MOCO paw LOM IO eeliproyvmenrty' verrd oes vor "'wuthout Timrting the 
generality of the foregoing" in’ subsection (a) to prohibit 
ClScriminaeLon Yin respect of employwerrt ora ‘Condluion” of 
eMmploymcniu Slt anno t!(beisard “that Section emaadresses 
LLSeliMvOrly cto the - condi trons’ and? terms “OT ‘employment contained 
in, arcooneracty <oi tenployment. Denraloiva casual benefit to 
female’ employees. which is/available’' to make employees is no 
less) idiscriminatory' than the payment of ‘lower wages to female 
employees for’: precisely the same work as performed by male 
employees. The Board acknowledges that there was no obliga- 
Lion! On titel parGglot Vornex* 16 provide. accommodation Tor” 1cs 
employees; i but im accomiodationm 2s * provided it must’ be” pro- 


vided on a non-—discriminatory basis. 


BOC cs 


Hours of Work as _ a Condition of Employment 


Management, reserves, the right, toy determines Uneq hours 
of work either as master or through the negotiations with 
the employee organization with the hours of work being 
contractually established. 

In Anthony v..Dominion Distributors) Ltd., 1977, a 
Commission of Inquiry established under the provision of 
section 16A of The Newfoundland Human Rights Code, heard the 
case of Mr. Anthony.a member of «the Wonkd-Wide: Churchvar 
God. The complainant observed the Sabbath from sundown on 
Friday .to sundowm.on, Saturday, .and did not wish. to: perform 
any work on Fridays, .and.the,.union .did notidisapprove if ine 
company was in agreement. 

The company found the fia pies BD een as there was 
usually a last minute rush on, Friday evenings and it was 
beneficial for. all: employees. to be available Tat sine! times 

The Commission of Inquiry found that Mr. Anthony was 
not. terminated. from, his. job, because, of his religious: prac= 
tices, rather .the.complainant, eft. nise fiobi volangariiy, 
because to work during hours which he regarded as part of 
the. Sabbath. was, contrary. to, his religzvous convictions. io The 
Commission. recognized: the. right, ofethe-company tLocrequare 
the adherence by employees, to, the Company workday, of 8:00)lavm. 


tO: S200 Ga, ms 
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Advancement and Promotion 
Advancement and promotion as well as other forms of 

career development are considered to be within the meaning 
of "terms «and conditions" of employment. . Consequently, no 
form of discrimination whether on the basis of sex, marital 
Status, or age, etc. can occur with reference to advancement 
and promotion in employment., The 'bona fide!’ qualifications 
can apply here, but again, the burden of proot that such a 


qualiticavaon exists wilh rest on the one who claims it. 


Employee Benefit Programmes 

1éerms or conditions of employment may encompass a wide 
array OL employee Denerit programmes, Such ast  .péension 
plans, ~srOup Lite insurance plans, <Long term disable and 
Oothem ai ACcome protection plans, .accidental .death and dismem-— 
berment ao Lans, wand Nealth ineurance plans. since benerli sp 
programs may be made available to employees by an employer on 
eLtner a voluntary or compulsory basis, and under various 
Contribution agreements, some clarification is required with 
respect to the range of benefit programs which fall within 
the peope “OL the phrase "term or condition of empioyment”’. 

Human rights legislation applies to both voluntary and 
compulsory plans in respect of which the employer pays any 
Derm Of the Cost, on the basis that all such plans can be 
defined as either "terms of employment" or "conditions of 


enplLoyment'. «On this basis, the only.catepories of benefit 


he VE a 


programs which do not. Tall within the scope of the Human 
Rights Acts are tne Toillowing: 

i. Voluntary beferit progranis offered to “tne 
employees of a given employer or employers, 
in which ‘the “employee contributes the Ture 
C6St OL “LHe OENeELLtS. 

oe. Woluntary plens Which are mov. cUonneeced 
specifically with employment Lor any given 
employer, such as plans which are ‘established 
tO. Cover members Of roressilonal Or over 
associations and in which the plan members 


Day .bne Entire cost oF tne berieriuge. 


Guidelines 

Séveral provincial ‘human rights commissions have 
published Guidelines concerning the application of the 
legislation to employee benefit programs as a term or 


condition of employment. 


Equal Pay Provisions 

Several jurisdictions have special provisions in the 
Labour ¢c.odes or human rights codes dealing with equal pay 
for work of equal value, equivalent work, same work, or 
substantially the same work. 


(1) 


Professor Mary Eberts has written on some of the 


developments in Canada with respect to equal pay legislation 


1. Eberts, Mary, "Enforcing Equal Pay and Equal Opportunity 
Legislation: Mission Impossible" In: Issues and 


Options Equal Pay/Equal Opportunity, Ontario Ministry of 
Labour, Toronto, 1978 pp. 59-76 


ae) Bat 


and points out, that there is a gradual broadening of the 
standards governing equal pay, yet the need to establish 
Slmibariyy; 1f) Gach OL the three catepories of Skill, e€ifort 
end responcibs LuGyi is Sti LEwith asi. 

Le would appear that the real breaktnroughn will only 
come when the legislation and its enforcement approaches 


the problem systemically. 
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CHAPTER VII 
EXEMPTIONS AND EXCEPTIONS 


All provincial jurisdictions provide for many exemp- 
tions and exceptions as to the application, of the. human 
TrIgnussach.  UxACepLions,. limitations and exemptions under 
Civen €CnUtesons apply CoO“ pupLlLicatvions, Signs, displays, 
Dalle racconmouaulOl, SeRViLCeS, lacilities, Goeupancy, property, 
aid weeales Ms well was certain “groups: Such Ss non=<prorit 
organizations: 

POD acme purpose of the present work, we shall consider 


One “Lhe Src clone wndrexcepi rons asnitheywrelace to employment. 


Employer Related Exemptions and Exceptions 


Loto oie ues Talo Lom ts, le koe Lieut ello. “bila b 
LUO vVrnes Or Cie recoplluLlgny Os exXCeULIONal Clr Cums CANCES 
ef employers which may require exemptivun srom tiie general 
Prowieions.. (Thus yone LTinds exceptions made io Trelievous 
BAe Vii anerouLe Groeanizations whereby such employers are not 
COnecicdersd vemnplovyers under the lee alas ores ALSO CxXceplions 
are made to the situation where an employer terminates employ- 
MOvwmeL a workem because oF the” terms of a Darks fide’ ‘sur 
ance wien”. 

1. cf. Saskatchewan oe Rights CodeSec. 2(f) 


2. cf. New Brunswick Human Rights Code Sec. 3(6) 


PM eae 


Exceptions Related to Pre-Employment Inquiries 


Many jurisdictions allow for exceptions to the prohibited 
practices on various grounds. Usually the exceptions can be 
related to the existence of a 'bona fide' occupational quali- 
fication (B.F.0.Q.). When an exemption exists, 
the advertisement of the exempted provision will generally 


indicate this fact as illustrated below. 


- POSLTION, OPEN .= 
Position: 
EDUCATION WORKER (Indian) 
CONDITIONS OF EMPLOYMENT: 
Employed by. School District, 26. as a term Indian 
Education Worker at a salary based on qualifica- 
tions. 


QUALIFICATIONS: 


Preferably Grade X minimum but personal suita- 
bility, more, important... Ability, to work with 


children and adults. Applicants must be Indian 
and have knowledge of Maliseet language and 
culture. (Bona Fide exemption granted by N.B. 


Human Rights Commission. ) 
Application forms available from: 


Miri ais eC era ier 

SECrioo!s IWLEStrict 2G 

Pore Da (eax. LO 

Fredericton, N.B. ESB 4Y4 


Closing’ Datese | FEBRUARY: 2) 1979 


re i: anes 


Exceptions Related to Trade Unions 


Exceptions to the prohibitions against discrimination 
by tCredeeunl Onewexist (Linuseveral taurisdicthrons. Sach 
exceptions might relate to instances in which ‘a criminal or summary 
CONVLOtCLOl MOUPELeSstthe rightnto membership in a trade 
UNLOnWaROLvenstneréexception’ is tiedto the operation of a4 
‘bona fidée' pension or insurance plan. One also finds 
DrolTesseitoraLl associations being exemptednby statute to 


limit nembershape to Bratish:subsects'. 


Bona Tage OCCUpational Qualification (CBFOQ) 

Witt oOne cl LULeS 2a ‘Dona ride occupational qualification 
(BFOQ),and who is to decide on the matter is an important 
part"ofF numan-ragnaes enforcement. —in-answer- to ene Lacuer 
QuCS Lome its—-only—i1n the Néw  Brunswrek-Legts tration that 
it 15 specitiédthav-the-Humam Riphnts Commission “determines 
tne exispence of “a BFOQ. ‘“#has—provesion-was-upnela-py” the 


and Dry Dock Ltd. (Nob... “tos0).” However the Board ruled 
thas it hed the -Vurisdiecr0on to make a recommendation to the 
Commission on a matter of BFOQ that might come before the 

poarac. In cases that come berore Boards of inquiry she 

exietence Of va BYOQO as clearly va matter that the Board can 

address in Canada. Excluding New Brunswick, it is the employer in 


Canada who shall determine the existence of a BFOQ. This 


determination will apply as long as it generally was inade in 


Le TE 


good faith and was based on some reasonable foundation of 


fact which would justify the employer making such a decision. 


Burden “of Proor 

The burden of proort in seeking to declare the extavence 
of a BFOQ rests With the party Waking euchijerciaim., Yate 
conclusion follows from both American experience and 
Canadian Boards of Inquiry. 

In Weeks v. Southern Bell Telephone and Telegraph (1969) 
408 ¥F 2d. 228, the courtneuledmnthas the burden of Dprodrecor 
the existence of cauRBFOOM lesiwirthi tie person. whorasscer rs 
an exceptiven to: the \seneralaprovisions, of the. law... ine 
reasoning in Weeks has been followed by Canadian Boards of 
Inquiry, (cia Shack v. London Driv-Ur-Self Lids. .19745, OmLario, 
Hadley v. Mississauga, 1976, Ontario, Derksen v. Flyer 
Industries :\2977,.Manttoba,JHallh Www E tabi cave wsi07 by Carrio, 
Little v. Saint: John Shiphuikding, 1980." (MN. Buje) These cpoands 
have held that.the respondent’ nas: the carriage of ,the 
burden .of proof that a BFOO exists. 

The: Canadian decistons relating tar Brod can be beier ly 


reviewed as follows: 


[ex 
The most important Canadian case that deals with BFQaQ 


and sex was the Shack case. The words of the Board best 


a BG me 


describe’ its considerations as the Inquiry followed the 
reasoning of the American Court in Weeks: 
"There (Weeks) it was held that a woman, 
who applied for the position of switchman 
with the defendant company (Southern Bell), 
was wrongly discriminated against. Nor did 
cnemCourcaacceptaas ancexcuses that ther job 
required. (as auroutine and: regularahabit; 
the: JO ein epor equapmen to welghinge in excesse of. 
oO) poundse,y Evidence was rled ain that: cass 
demoOnstravuing that the plaintiff was? in fact 
Capapleror perrorming: this physical) Weaters The 
Courtehela, “moreover, that’ it: was’ not Lee Penk! 
Loe branorant employer i within thet saving statu 
GOty. DOV st oniinere lye Dyathhe. dabelling.sof) a 
jobias, Verrennous! Lo. Mone. than that badito 
be shown. The employer had to establish ‘that 
ne. inadl jas reasonable; cause;to, believes, Ubat LS, 
aa Daciuald  pasise. for be lpevine chatty abl. on 
substantially all women would be unable to 
periorm safely> and, efficiently the: dpties;, of 
thes jour anvol ved? * 
andthe; defendent company adduced no, evidence concerning, the 
weight-lifting abilities of women. Accordingly, the court 


held that the defendant's preference of men over women for 
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the: switchman, positionswas not.justified.) -An@d in Diaz wv. 
Pan Am World Airways Inc. (1971) 442 F. 2d. 385, the same 
Court, although differently constituted, added. that’ discri- 
mination in hiring based on sex is valid only when there 
is a threat that the essence of the business operation 
would be undermined by not engaging members of one sex 
See ewe 

Applying These principles to “the present inquiry, 10 
becomes clear that the physical requirement ‘or the rental 
clerk position, does not excuse the denial, of employment 
ee women. The. respondenrs have not demonstraced, and vin 
fact have.conceded in their testimony, that women are as 


Capable as men in physically converting a stake truck. 


Age 


The determination of BFOQ with reference to age is 
becoming a very prominent issue for human rights workers 
in Canada.‘ eThe= general Wirectupon ror approaching this 
difficult problem was given by an important American deci- 
sion: Hodgson v. Greyhound Bus Lines Inc. (1974) 449 F 2d. 
559) "Cercee denwzed, 35 5.2UL. 8O5 United States Cours OF 
Appeal, 7th Carcui:. in’this case the Court was’ addressing 
the question of whether a bus company could use age as a 
BFOQ, and suggests in its decision that in situations where 
public safety is involved, the burden of showing the existence 


of a reasonable occupational qualification should be less: 


See iaes 


onerous than might otherwise be the case. The Court spoke 
about there being demonstrated a "natural basis in fact" 
POr veliTeving "that elimination of its maximum hiring age 
Would increase Une likelihood of risk of harm ‘to its pas- 
Sengcers ics” 

The important Canadian Boards of Inquiry in this matter 
MoGIwemneecl, Nagey, Wiel l vand) Ditvie. “ln verksen the Board 
neta tava BrOW could exist where it can be shown tnat. the 
Dubuc Or OUnNer DeErson mignt be adversely airected or harmed 
because the very age of the employee might make it obvious 
ne ©GOuld NOU as sately perrorm His duties @s would someone 
Vounvzer ii age.  Inis mighty be the ‘case in certain vypes or 
hazardous employment where the safety of the employee him— 
SClL Was ou OUCe UIC Or in employment where the lives of 
GoewpuUpLIC Were way Stake and some special Skill was required, 
LOC ewan. OG Lo lne —DLlOusS Or -Operauors ol mover’ venicLes, 
Once again, however, substantial evidence would have to be 
adduced by the employer to demonstrate the incapacity or 
reduced capacity occasioned by» the age of the employee. 

in Hadley, the Board was considering the applicability 
Ol opverto a prOG Tor firelVeovers and held thar he respondent 
didnot orter much, evidence To substanriate the existence or 
‘the need for such a Giietitcoavs on. With reference to che 
Greyhound case,wh ere an element of risk to the public was 
involved, whereas this was not demonstrated in the Hadley 


case. 
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In ,HaLhL,, the, Ontario Supreme «Cour ty O\eary ss Jae te 
that ,the. .détermination,of the existence of 4 4BFOO mus tube 
based. on the "practical .neality,of the work-a—-day world" 
and that. detailed scientific data will not calways be meces— 
sary and, of course, will not always be available. 

In Hawkes v. Brown's Ornamental Iron Works of Belleview 
Lid. , (1977). Ontario, the Board held that in order to satisty 
the ppoolt form aiBkOO «tie aE must demonstrate that 
there, are. sound, reasons for «the :ualieiice 71 on". 

In the ibtCGLe wager the Boardy:comGayied< hewmen ca 
reasoning of the above cited cases. this. Board=did»atatre 
that 'if it can be shown that the likelihood of an individual 
over.a certain, chronological age does not. meet a given 
acceptable performance level then in such circus tances 
BrOQ could be said to @xist.1 With reverence Coesvatl et ice. 
data, the Board added, that where such data is able to show 
that there is a reasonable probability of tndividuealia beyond 
a certain age having difficulty meetings the minimally acceptable 
performance standards for a particular job, it can be logical— 


ly argued thay a2. Bro0O jougnt vo S280, 


CHAPTER XI 


ENFORCEMENT AGENCIES 


STATUTORY HUMAN RIGHTS AGENCIES 


Human Rights Commissions 

There is a human rights commission in each Canadian 
CeI2ecicuion. These commissions are appointed and have the 
PrAnCIpalVrespOnsi bitty ror coe enforcement o1 "the Numan 
tiene evo lauon aCroSss, the ‘country... im Some jurisdictions 
Lie Teac Of tne commission 1s appointed Tor a Tixed term. and 
Canno. Desremoved from office without the approval of the 
fevicliavuive body. Ihe members of the commission are fTull— 
ie ie Ot verb —1 aie 3.006445 che .charnperson ot the Commis— 
Sot. 

ihe. accountability, of the Human, Rights Commission is 
through the Attorney-General, Labour Minister or a Minister 
especially, desimnated..by. Lhe Becca Ve (Counoi. 

Several jurisdictions have numbered lawyers among their 
penmanentestafif menbernss« thus, (\legahouwonk tis. conducted 
by ‘commission staffssHowever, other agencies usexprivate legal 


rirms. or government iiawyers.. 


Agents of the Commission 
All ‘the human rights acts provide for “the “settlement 


of complaints, if possibié, by conciliation and persuasion. 
They provide for an individual to "be charged with this 
responsibility. Depending on jurisdiction, the person 
charged with the task of conciliation may be an officer of 


a government department or the Human Rights Commission or 


any other person. 


In Gareés, Guiltner €t “al. v. Royal Alexandra Hospital 
(1974) the Board of Inquiry in Alberta held that the Commis- 


sion members do not need personally to handle the details of 
every complaint but can delegate this role. The practice in 
Canada “is for the human rights officers to do the itnforma— 
tion gathering work and to attempt the necessary conciliation 
efforts. In this regard it may be poseiule for the given 
human rights agencies to delegate the investigation and con- 
ciliation fesponsivbilities to any “other person, sucn aesa 
contract compliance or affirmative action officer of another 


agency. 


ENFORCEMENT — COMPLAINT PROCEDURE 
The Complaint Requirement 

The enforcement of anti-discrimination sections of pro- 
vincial human rights legislation is based on the complaint 
process procedure. All provinces provide for the filing of 


a complaint which is to be made in writing. It is argued 
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that such a procedure eliminates unverified, second-hand or 
frivolous complaints. “The OntarL1o Auman Rights ‘Commission 
may initiate a complaint where it has reason for believing 
that any person has contravened the Act. The Manitoba Human 
Rights Commission may investigate on its own initiative, and 
the Alberta and Nova Scotia legislation authorizes the Com- 
Mission tolinvestigate ia case where the Commission “has 
reasonable grounds for believing that a complaint exists". 

Theinecscese LLY VOtoarcomplaintuihnas been considered by 
Boards of Inquiry: 

im uae, aera waseror Gares,; Guiltheri vey ialitivea Royal 
Alexandra Hospital (1974), the Board of Inquiry held that 
LaiervOnly ondwt1ons precedent, to 12ts" jurisdiction! werenrtnar 
there Be, 1.irscly, a icompiaint, andyoseconaly ,rthe complaint be 


unsettled. 


Conciliation aid investi sation, Functions 

There. are, several steps that are followed by a, human 
rigobSepencyedn dealing with a complaint. Farsi, the 
APCUCY eNOS a US Lermina tion as CO whether Or ro. the. matter 
COMM lel Weds Ot. Tals tiriien Tie oven Numan Leite code. 
Wiere ii is. Gevermined. that oa liiman celarions 1SSue 18 aL 
Stan at cour. tt LoS Cure moe Ge” DurvLew od the Law, 
ViennUMa Pies Vapele len wor Len. Will take SLepe Lo resolve 


Lie eorotiem, lite 22 “all eCxamnole Of what 1s: rererred to as 


iNtLormal Gases or tne Using of “good offices™. 
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ht Cer at has been determined that a case falls under 
the human nights eas then an investigation few ee icioed into 
the facts pti arenas the given case. oe arent writes 
that, "No effort. should be, made at this: stage of investigation 
to conciliate or negotiate a settlement because either of 
these techniques. implies: at least partial implication that 
the alleged enh hae act has been committed". Professor 
Tarnopolsky continues: . "After ascertaining the facts as 
far as he is able, the investigating appear Should make a 
determination. either that there is a probable cause, for 
concluding oe the, offence, ocaurred tion het, cle complaint 
is groundless. Only after a determination of probable 
cause should attempts be made, to conciliate or to negotiate 
a settlement... Moreover, if at.all possible, the negotiating 
or conciliating should be conducted by someone who did not 
investigate that EUS ieee ara Praeger 

The..third. step-is*-that-of-conci lation. -Lt-hes~beer 

the. findings.of+ several boards, of ianguary thati tne bumean 
rights commission apie Lane an attempt at settlement of the 
complaint through conciliation prior to adjudication by a 
tribunal Only after conciliation has failed does the 


matter become a topic for address by a Board of Inquiry. 


1.. Tarnopoisky, W.S., "The iron Fist in the VYervet Giove® 
fat Pag a Pema PRS wl de 


Terms of Settlement 

“The terms of settlement of complaints vary according 
tO “tie "Situation. However, the general terms of settlement 
provide for vindication of the harm suffered by the com- 
plainant. With reference to employment discrimination 
this usually involves the respondent hiring the complain- 
Abe lie re Leralkso required a, review ofthe -entirevemploy— 
Hemree policies “Ol LNG respondent and a requirement that there 
bera COmmieulLnei. to Comply With’ the human rights code in 
pace LUGUES. 

hecenery One Linds “servtlements: inceiuding the Undertaking 
Dy Lue CmoLOvyer -LO! aSocCos wie PAVel employment DPOLLCY GO 
PEUisUre VMak WOMel wd MINOrLL Les have. oreaver employment 
OppoOrtvurmeres. | OT Gen this will involve the broadening of 
tie SOurces Of CTeCcruitment and improving The promotion sysvem 


Wool Cie (OL Cant 2a blo. 


When conciliation faitis and the matter complained of is 
now seveled, human righnis Legislation “in Canada provides 
Pores t OfMal -incuLry GONMCelTermine ne warver. 

ihe, Various jurisdie tions provide for the -establish-— 
ment of the inquiry in cifferent ways. The spécific approach 
is determined by the given human rights laws. The findings of 
the inquiry servewas ithe :basits»for the. conchusion'of the 
Casenr sin vsome. juUri@aretions vktpisythe ulnquiry “Commission 


Which Atself’ issues direct orders to the parties. In 
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other jurisdictions the :findings ‘of the Inquiry Jlare sent to 
the Human Rights Commission which then determine the action 
to -be :taken,,whether ‘by the issuance, df ‘orders on yattenpts 
at. conc LDvVia tions mam one jurisdiction! the findings of the 
Inquiry are sent to the Minister in the form of a recom- 
mendation and it is the Minister who may then issue an 


order. 


Orders are ultimately enforceable through the Gourte. 


4. cfs Newfoundland. Human Rights Act, Sec. 27(1). 
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AFFIRMATIVE ACTION AND PROVINCIAL LEGISLATION 


Provincial Legislative Base for Affirmative Action Programmes 


The Provinces of British’ Columbia, Saskatchewan, Mani- 
toba, Ontario, New Brunswick, Prince Edward Island and Nova 
PGOctaea provide the Legislative faculty.for arifirmative action 
Programmes. (ne model uséd is One. whereby, the Provincial 
Human Rights Commission may approve a programme undertaken 
by any person designed to promote the welfare of any class 
OL peréeons:. 

Diele Meamo Specific proviso in tne human rilonts* Lépis— 
lation of Alberta, Quebec or Newfoundland which allows for 
ae tiirneui ve ac lLOn. Drogranmne. IU WouULd appear, iereiore, 
Loa acolo cer Lins Giese Uriscoicvions: would De able to rile 
a Compilainy alleging discrimination “against an Organization 
which established an aifirmative ‘action programme Tor a group 
Of crsons who were Tdentirtiied by one of the proscrivted 


Crounae. Ol, OLScramination ini the! given human rights code. 


Provinces with enabling Affirmative “Action Legislation 


Affirmative action programmes can be undertaken within 


the meaning of the facultative provisions of several human 


Vee ae 


rights acts across the country. The following is a descrip- 
tion: of. thisshegishation.in the «provinces which. have such 
provisions: 
British) Columbia 

11.(5) The commission may approve programmes of 
government, private organizations or persons designed to 
promote the welfare of any class of individuals and any 
approved programme shall be deemed not to be in mardi ane 


ef..any,of. the: provisions, of) this, Act. 


saskatchewan 
47.(1) On the application. of any person or cnoite awn 
initiative, the commission may approve or order’ any program 
to be undertaken by any person if the program is designed 
to prevent disadvantages that are likely to be suffered by, 
or to eliminate or reduce disadvantages that are suffered 
by, any group of individuals when those disadvantages would 
be or are based om or related te the race, creed, religion, 
colour, sex, Marital status, physical disability, age, 
nationality, ancestry or place of origin of members of that 
group, by improving opportunities respecting services, 
facilities, accommodation, employment or education in 
relation to: thet: erourp. 

(2). At any time before or after approval to a program 


is. .given.by.the;,commission, er .asprogramsissordenea iby the 
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commission or a board of inquiry, the commission may: 

(a) make inquiries concerning the program; 

(DO) “*vary the program; 

(c) impose conditions on the program; or 

(d) withdraw approval of the program as the 

COnmlloo Ol *LNinks: Tit. 

(3) Nothing done in accordance with a program approved 
PULSuciEys VOR Giese SecCoLON: 15 a VIOLAtiOnN OL VNe provisions of 


DIN tk Clare 


Manitoba 

Special employment programs (Section 9) 
NOUWwithstanodingp the provisions of this Part ,— the Commission 
ia, UpomecUch CONGtuerons Or limitations and subject ta 
revocation or suspension, approve in writing a special plan 
Ole eel Dy qe Gite LOWh. cally aol yn bhleneOL, OL Any person 
designed to promote the socio-economic welfare and equality 
im Stacus Of a2 °*atsadvantaged class of persons dérined by 
Pace, TebLOnali ty, releeron, COLOUr, "Sexy Marital StTavus, 
Pee Oa wit NOLO. — batt Vans diclisiats aoe maOurce OL Income 
OP Se Gite Cio Napeiiol ofits OL Lie Members. OL uniat Class 


OL persons. 
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Ontario 

Special employment programs (Section 6a) 
Notwithstanding the provisions of this Part, the Commis- 
siLom may, Upon such conditions or limitations and asue ec. 
to revocation or suspension, approve in writing any, special 
plan or program by the Crown, any agency therefor, any person 
to increase the employment of members of a group or class of 
persons because of the race, creed, colour, age, sex, mari- 
tal’status; Nationality er-place ofl origin of cneaymenpers 


of the £roup er class of persons. 


New Brunswick 
TSC1)""On the application’ of any! person. sor One ere 
own initiative, the Commission may approve a programme to 
be undertaken by any. person designed te promote the. welfare 
of any class“of, persons: 
13(2) At any time before or after approving a pro- 
gramme, the Commission may 
(a) make inquiries concerning the programme, 
(b) vary the programme, 
(c) impose conditions on the programme, or 
(d) withdraw approval of the programme, as 
the Commission thinks’ fit: 
13(3) Anything done in accordance with a programme 


approved pursuant to this section is not a violation of the 
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provistons sot ethis act: 


Nova Scotia 

Approved Programs (Section 19) 
The Commission may approve programs of government, private 
Oreanizavions Or persons designed to promove the weltare of 
eny Clase Of individuals, and ony approved program Shall be 


Gecvica oT to De a Violation. .of the prohibitions of this Act. 


Prince Edward Island 

Lo, ~The *conmissi or) may “approve programs Gt ogoverrnnent, 
DravavetOregani zations or persons! des lgnedhtorpromote the 
welrare 4of -any "class of Sindividuals, (ard ny approved pro= 
eran -Shalvpepe’ deencd Totoro leita vidolatiom of oche: pronabpi= 


trons Tor this Act 


FG Neen 2Or pad armalvive ACtLon Programmes 


a a a 


Woe GODLG Ol, AIL LrnaLave AGtion was creaved: by che 


OUiGarrO mumen nagnus COMMmIsSsion in ivs’ review study: 


(1) 


Viele Tovether™ in which the Tollowing was stated: 


wie reed 1Or AITLTirmative Action Programs 


BG Oresent, the Commission has the authority to approve 
Specia provrans Of afiirmative action designed to assist 
Crops aiveune ~Urovince that.have traditionally been denied 
emp LoOyniernc Opportunities on grounds that. are prohibited by 
lire. Code. SOed tat ae ty Ls. recuiLred 1or affirmative 
action programs because they may institute, in effect, a form 
(2) “Report: "Life Together: A Report on Human Rights in 


Ontario", Ontario Human Rights Commission, Toronto, 1977 
PD. s4—37 
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of "positive discrimination" in favour of the people to be 
helped that might otherwise contravene the Code itself. 

However, ‘white: ther Commisston has; the authorityeto 
approve affirmative action programs in the field of employ- 
ment, it cannot, as the Code now stands, recommend that such 
programs be). anitiated in. situationsiwhene: ine its gudgemenx 
they are needed. Moreover, the Commission at present does 
not have the authority either to approve or to recommend 
affirmative action programs at all in the areas of housing 
and) ‘pubitveiservibeessna The Commrssionm ibediteves «that such 
author bby bs mecded, to seounter isituat bons Jof idiaerimineation 
and cinequiltyi ain roppontunity (whieh fare, the meswit tof stipa- 
ditional practices tor (the hesacyidofayearssof waequalksalpeat— 
ment. The Commissioners therefore recommend that the revised 
Ontario Human Rights: Code include provisions to enable 2ne 
Commission both to approve and ee special programs 
of affirmative “action. 

The Commission noted that in many situations there will 
be a role for the. government to play in supporting appro- 
priate affirmative action programs in the private sector, 
and it will be prepared to make recommendations to the 
government in such instances. For example, employers who 
are prepared to provide on-the-job training to employees 
to compensate for Auieahoneaen in educational background, 


and developers who are prepared to make adjustments to their 
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bulidings to make it possible’ for disabied: or’ aged péople 
to livé in. them, ought to receive appropriaté Support, by 
such means as cost-sharing arrangements, from the govern- 
ment agencies involved. 

A good example of a useful affirmative action program 
Ls provicueu “Dy Une apreencn. entered Into ons Jl yo mo 76; 
between Syncrude Canada Ltd. and representatives of the 
Indian ete e rain of Alberta ‘and the: Department of Indian 
Aiiairs and Northern Development. “The program is ‘designed 
tO ensure the employment of qualified Indians over a ten year 
period an all partis ot “the-oll—sands "developments. For ‘ts 
Del us. Ue COVETIIMENt ~asreed, tO rund wp to two years of pres 
employment academic upgrading for those Indians who do not 
meeu synerude's edaucalional requairements] COsynerude-aryreed 
CO arrange Counselling services Lor dndlanazemployeesy and 
tietry Lami es co aoe.St them witheprobilens (Ot sagyusement 
GO tne Living an@- working Condttionsainvolved sc fin: addition, 
the company will provide orientation classes for itsamana+ 
fersal and Supervusory~ personned to Tamiigarize them witn 
She’ CoOlluUral 2nd Socsai-neritave’ of whe [rad am oeoples : 

Equality OL ODPOTUUuULy 1sS-<1he- poait “bavi because of 
patterns Of Unequal access to educational, “socral ;" and job 
Opporbuni Ties In che” pest,* eroups- Today Such as women, 
‘Native people, racial minorities, and they physically disabled, - 


fing clave Otlhier people have been given a nead Start. “#Uniess 
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these groups are assisted by carefully designed affirmative 
action programs, which help to redress the balance of past 
discriminatory practices, they will often have great dif- 
ficuity..2an improving «theiroloev: 

The reason that no non-white officers can be found on 
the.police, force .of one, of ‘our largest reities; or thavcthe 
average income of men in Canada is more than twice that of 
women, is not that women and blacks are innately less suit-— 
able fter,advancement tham- others... Sucheaxcone]usion amGunts 
to blaming athe victim "for, personab cireumstances ne vor she 
did Not. cause.) 

The need for affirmative iaction programmes is caused 
therefore,.by the effects of).many, years ‘of racial dis- 
advantages which minorities and women have suffered. When 
discrimination, ,both, overtwand systemic in) the employment 
setting has. béen long and widely practiced against women 
and wthe wusihie minorities. 1b cannor be i ee elimina- 
ted by the prospective adoption of neutral, color blind 
standards for selection among the applicants for available 
jobs... Affirmative action is needed to. overcome the barriers 
and disadvantages imposed by past discrimination. Affirma- 
tive action programmes provide remedy for systemic or col- 
lective discrimination even where there is no’ showing that 
the given jiaddard diva pitand soa ee of - eex preferences Vor 
race preference have been adversely affected by systemic 


discrimination. 


A SONS 


The current American jurisprudence can be found in 
Bakke v. Regents of the University of California (1978) 
46 L.W. 4896 and Steelworkers v. Webber (1979) 47 L.W. 2851. 
Mr. YUSt1 ce: brennan held, in weber: thattarrirmative action 
programmes are congruent with the goal of anti-discrimination 
2e¢giclavion. “Giver this Legislative nistorve we cannot -apree 
Cpe Congress intended to- prohibit the private sector from 
Caries cu ecelive Steps to’ accomplish the “goat that congress 
Cesimiced ILtlLe Vil to achnieve.~' The very “Stacuvory words 
Lnieeciued AS 2° Spur or catalyst to cause “employers and 
unions to self-examine and to self-evaluate their employment 
practices and to endeavour to eliminate, so far as possible, 
tne last vVesurces Ol an untortunate and’ 1gnominious page in 
thie. counery oc tistory (Albermarle. Vv. Moody 422 U.S. 405, 
418 (1975)), cannot be interpreted as an absolute prohibition 
against, all private, voluntary, race-conscious .zilirmative 
ScLLOn CRLOLGLS. 01O nasten the eliminarLon jor such vestiges. 
itp swoubd bevrronic indeed if a, Law uwtnigsered bya nation's 
Concent Over "CenturLes tol racta lin jusbres and intended Co 
improve ythe lot af those who’ have "been excluded Trom the 
American dream for so long" (110 Congressional Record at 
6552 (remarks of Sen. Humphrey)) constituted the first 
legisVative "prohibition or*all voluntary ‘private race con- 
SOTOUS “Gl torts’ toe =abolish traditional patterns of racial 


segregation and hierarchy. 
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Review of Prohibited Grounds of Discrimination of Special 
interest. 1Or Aiflirmacive ACtLon 
There-are--three-groups “of- person: -who-are opvrous tarcet 
groups for affirmative action special programmes in Canada. 
Native persons, women and the handicapped are groups who > 
are Victims Of Systemic > discrimination Cometsetently «ana ui 


all’ areas of Canada. 


Native Persons 

The: term.'\Natave spenson".ine Ludes,Staguswtndtans,.tne 
Metis sand snon=status ~.indians,..and the Inuit. 

The ppripe vole. to recall. 1S that. racial woarniers send 
discrimination roecurrwhere «the .respondent perce ves san aindi— 
vidual,»te Deva Native .persom and vacts. on .thewbesis won Las 
perception, ,.to,the disadvantage of .the Native persan. 
Women 

T tie discrimination Which VIictiImizes womMmer can Sereaee 
batted by human rignts legislation on the basis of several 
grounds: Bex, Mmarrtal “status, Sexual Orientarion (Quebec) 
‘peasonaple cause™ (British Columbia) and age. ° Faual pay 
sections and maternity leave provisions ‘of ‘labour law and 


human rignts legistation can also” be apolicable. 


<i LOS es 


Handicapped 


The physically disabled are protected from discrimina- 
tion in employment by the provincial human rights codes of 
the following provinces: New Brunswick, Nova Scotia, Manitoba 
and “Prince tdward -siland.\ However reference ‘Carn be’ made’ to 
industrial safety legislation and minimum employment standards 
lLeriptactom 2or'rurther ouidance ‘relative: to’ affirmative: action. 
Indeed, where handicap is nota proscribed ground! of dis- 
crimination an affirmative action programme) woul @notvl require 


any approval from the Human Rights Commission. 


Whevier ie 16 through the “complaint resoducion process 
OC tir eCuoewie VOlLuIuary. ANDbiative Of anvenplovyer, there 
are Certain. paeac Sveps required. to be taken im order to 
develo any eailtigmavive action plan.  Tnese steps: follow 


P.O Sone: Tumdenental principles which are indicated below: 


The preparation and implementation of an affirmative 
Aetron plarm will be best accomplished thrously ciese iIdiaison 
with the Various -human rights “commiss Pons’ ine seme juris— 
dicttoreaat willy bervGmportant to iodilow tine Ppusdelines) for 
affirmative action plans which might be available from the 


human rights commission. 
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Articulation Of -Neéd Tor 6 Plan 

Where a human rights commission is involved in a com- 
plaint,iresolution ,; there casually, is,,’pnimay facie" evidence 
of the absence of equal opportunity. The complaint process 
will iinvoive an analysis. ofthe, employment policy of, the 
respondent organization. This analysis will often afford an 
opportunity _ consider the status within the organization 
of racial minorities and women. 

In the, Situation where the company wishes..on, its own 
to establisn @ iplan,) bibs: Still mecessary to.-detenmine. 1.f..a 
need for an arrirmative action “plan -exisse: 

In-elther situation the suggested steps indicated by 
several pubiished guidelines in -déetermininge need are: 
need of plan as determined by under-representation or utiliza- 
tion of minorities and women in the organization. This assess— 
ment may be made from the data gathered on the employment 
profile of the organization. The following data would oe 
analysed: 

(a) total employees divided per target group 

(b) job classifications per target group participation 

(c) salary level 

(d) tenure and length of service per target group 

(e) skill of all employees 

(f) education level of all employees 


(sg) training availability and participation per target 
group 


see gi Oa 


(h) separations 
(i) employee benefit package 
fo Avalravetcuy ovudy ol tarpves group e.g. women, Tavives, 


other target groups) in the given community 


AFFIRMATIVE ACTION AND SPECIFIC PRE-EMPLOYMENT ACTIVITIES 


Tinie ehibarh ton sO meanizat jon 


Job analysis 

JOD adescriptron 

Job cLassifbroation 

Job» related qualification standards etc. 

Many, Ot, Mthe: obstacles: to, (fullem panticipatiomol women 
and minorities in the organization relates to an obstacle 
imhere4ria iso: ithemmob. descriptiom om standard. .Por exanple 
therdreisiie mecimremen tic om police rcoristabpies, often excluded 
ORLen Tals» sthis: is, easuly, resolved, baatchanring ihe hens 
requirement. 

ihetwwaralysiuswort gihernpresentiplhamorf onganizeationor the 
companys) the first step towardideLining: specific affrirma-— 
tive, action: poals'. The spin off benefit is that 


syetemieldascriminaki omabecomes? mone apparent, 


Recruitment 
As seen above, recruitment must not be conducted in such 
a manner as to contravene the human rights codes. /owever, 


even when there is no overt discrimination in recruitment, 
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discriminatory barriers might be covertly present. 
(a)l.Advertising - The employer who is developing an affirma- 
tive action plan will need to adopt: an affirmative action 
approach to advertising. 

The human rights commission guidelines on advertising 
for employment should be consulted. 

ae.» The ‘ald boy' network of: seeking ‘outimew employees 
should: be discarded. 

3. "Advertisement should: be idirectedy tol ithemminoriivdes 
and women. Use could be made of the ethnic press. 

4. Written ads must not indicate discrimination according 
to the human rights legislation. 

5.'- Where a ‘bona fide! -occupational limitatien has: been 
granted by the human rights commission in those jurisdictions 
which so provide, the advertisement for the privileged posi- 
tion should so indicate. 

(b) Application forms 

The application form for employment should be examined 
to comply, with the guidelines, of: the; Human Rights Commission. 
Over the’ past few yearsethe: humansrights: commission) have been 
very active in getting employers: to: use more equitable 
application: forms. -; This»sexperptencevhas 10d to the obyviagus 
conclusion that many common Ree cael e eae inquiries dis- 
proportionally reject minorities and women and usually are 


not job related. Helpful questions to ask when reviewing 
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anr application, Lormomi shiednclude::. "Does tnis-ques-tion--tend 
toshave @ disproportionate effect’ in screening out minorities 
and women. ?! "Ts Urls “Iinirornation mecessary to, fudge, nas 
iImMmdivudial "ss *conpetence for performances of this particular 
job?" "Are there alternate, non-—discriminatory ways to 
secure TieCessary Information?" 
(c) Interviews 

Biased and subjective ‘judgements in personnel inter- 
Views can’ be ‘a source of discrimination. Interviewers should 
De Lreained to evaluate each candidate's individual ability 
and potential, and to know actual job requirements based on 
reciisticke jas Geseripiticns: 
(d) Pre-employment Testing 

Any test Which- indirectly discriminates against. women 
Or Mactan iNoOr pies Or?’ The nandicapped” because of irreéte-- 
VaNtUVioOrie woulLarbpes @conurary= to. the human rightetact. There— 
MOre, hy west whens adversely aifects tne enploymerpo status 
CO 2LOnys ee rovectear -bDyrrtie! provincial mmuman ragnts Lepisla- 
MonwmuSt ibe rofesstonal lyr validated asvaneifrective,, 
Siva Tica predictor -ofyveitectiver joo pertormance.: ~Péendiang 
Vaeitdation. of (testis “the-aitTirnative: action officer “may 
envcumatecomplovyerscy tO. cliimne te Ano0se wes tsei which screen 
out a disproportunate number of minorities and female 


applicants. 
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Employment Agencies 


Officers of the Employment and Immigration Commission 
Can ensure that the Canada Manpower Centres in the regions 
do not accept orders from employers who state a preference 
for persons..on .the, ,basis,of,.sex,, mManbtval :etatusy tage, ‘race, 
etc..;, One,.may.recall,the. provisions.of human. rights cegisala- 
tion which proscribes the employer from using an employment 
agency which discriminates, and prohibits an employment 
agency, from accepting. om filling discriminatory orders): trom 
employers. 

The employment. agencies: that. wills beninvoivedyiny the 
implementation of an affirmative action plan by a company 
should, be. included <in: the, plan description tnnorder 10c 
tobe liable tor,vicolations, ofwEheshumanaricnieesct, ene 
employment agencies participating in the recruitment of 
women, ,.natives..or,other. target. groups, need (toxybe part tof 
the. approved olan, 

Employment agencies have a legal responsibility to avoid 
direct. and. andirect, diseorimination. These) agenciesi can be 
assisted,in meeting their responsibilityumenvariety iof ways. 
One .can begin, by) teaching theremploymentreounsellors Now sto 
use non-sexist or non-stereotypical language. It would be 
also helpful to provide. training, in, the artiof interviewing 
which will make the interview situation more comfortable for 
the minorities and women. The benefit of good human rela- 
tions will acrue to the employment agency, the client as well 


as to the candidates for employment. 
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Employers who are affirmative action oriented will be 
poorly served by an employment agency that operates in such 
a manner to exclude minorities and women from the labour 
MErKe oe Acs oo4 DOP Lar. therefore that the employment agencies 
ensure that their interviewing procedures do not indirectly 


discriminate. 


Professional Associationsof Employees 

A successful affirmative action programme will need to 
secure the committment of the professional association to 
which employees ebélong.. \Humanesrights legis@tationiproscribe 
discriminavypon by. thesesnassociations and this:legislative 
basis can be used»to build upon. 

Quogteuwiich are imposed by, the, professions isS,asspecial 


Droolen Cea. 


TRADE UNIONS AND AFFIRMATIVE ACTION 

An eiiarmatvive svaccion phaniwikhbibehpereatly, enhanced 
where the bee unions ritivo Lwed ~anerpanrty cio itheitdeve ropnent 
ands timpLementation of the plans: cinsofar asihuman erights 
lesistarronimappives! feoisthe!l trade suntromsa and aconsiidering whe 
"OrLicial’ statements of Support. Tor the concept of arrinna 
tive action made by national labour organizations, affirmative 
action workers should find the trade unions natural allies. 

The following steps could be followed in the develop- 
menbty ois chhe @ifinmativel action plan with) the trade union: 

(a) Prepare a joint statement of committment by the 


union and company as to the purpose and intent of the plan. 


wt) LEG. as 


(b) Establish a joint committee responsible for conducting 


the preliminary. research, analysis and development. 

(c) Inform the management staff as well as the union 
membership of the nature and object of the plan. 

(d) Analyze the union constitution and bylaws for any 
barriers as to sex, age, Marital status.,. race, ete. 

(e) Analyze the collective agreement. 

(f) Analyze the employee benefit plans 

(g) Analyze surrounding labour market. 


(h) Analyze the manpower need and the effect of the 


"union sesecurity clause" son the (recrurtment*or new unlon@menbers, 


(i) Prepare a report with recommendations. 


Upon “establishment of the arrirmative action plan ac 
the initial phase, the union has” a great deal of work to do 
in analyzing job classifications, promotion systems, training 
and other terms and conditions of employment. A special area 
of concern ss the: -rore voi senior pey. “Seniorivy syervens 
which perpetuate a discriminatory effect and romnaty exclude 
or segregate classes of persons must be challenged at’ the 
OuTEESr: 

The overall affirmative action plan will include for 
the union target: dates ‘and objectives "to be achieved. 

Where the provincial human rights commission must approve 


the affirmative action plan, it will be important to specify 
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Gia tiilono os tole Under tle mpproved plan. Luis LMDOrtaiIL tO 
Indicate Che Union's. role so that it is not liable to ary 
further complaint of discrimination under the Human Rights 


YA ee ae 


Revision of Union Contract 
BODhDrPempLoyers, and, unions. are responsible Toracompiliance 

with provisSions..of the Human. Rights Act. .An employer may 

nov Dilamesradsuce tO. taekeVarhirnmative, acbion, oh. barrwers. in 

oe UNO COnuar ae o, OFF DORCAS OL, aS LUM  SuUGCh aC tional sibakens 

Leva), Ga ugolei Sn Oo lLPeared .cvohrevise any cContract, provi=- 

Sions which have discriminatory effects, regardless of member- 

Shite prerercnce, iv iia ahund Onvie) unwilling too nesotiate isueh 

Chemces, PonecvyoaOuLd. be made, untiaterally.by the, employer. 

SUChe Unateaverotioactls on, COScCOMmplLy wiehs the human hight s Actadoes 


notu violate. chev! cood, faithybarcaininge! .provisions of, the pro- 


VinCtadsievpoirerelationse lepislat ron ve oome; speci tac: issues 
Inciude.: 
i.) Union Membership. =<Membership) ine unions; musi, be, open 


Without discrimination. 

2. Union Referrais"—' Referrals: by unions must likewise) be 
made Wasnou. aascrimanation, for. Sal jobs. 

3. .seniority. systems -—,Seniority, systems. which. perpetuate 
A gGiscrinanateryse! 1 éct.onm omer ly, excluded) or segregated 


classes must, bea ichansed. 
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Affirmative Action Plan to Address all "Terms and Conditions" 
of Employment - (to combat in particular "institutionalized 
or systemic discrimination") 

After a need for affirmative action has been recognized 
and after having secured the support of the company, the task 
then becomes one of designing the best possible plant for the- 
Situation at hand. However, most human rights agencies would 
probably require that the contents of an affirmative action 
plan be’ directed to ali” terms” and conditions af employment 
where Gdlecrimination could pe” perceived’ either directiy or 
systemically. Again although the style and format of affirma- 
tive action plans may vary considerably from one employer to 
another, and from province to province, the basic substance 
will generally be the same. The Human Rights Commission after 
having examined the pre-employment activities of the affirma- 
tive action plan and the roles of the recruiter, employment 
agencies, trade union and professional association, will 
look to the on-the-job conditions of employment. Therefore, 
the affirmative action plan will need to speciiry for -the 
human rights commission the following: 

Promotion 

The affirmative action’ plan will need to ensure’ that 
promotion is not faced with obstacles or barriers that dis- 
criminate against the minorities or women. The human rights 


legislation proscribes such discrimination and upon this 
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basis work can be done to remove such barriers. Steps to 
be taken. might._,include.a@.review .of the .company 's formal 
An anilormal’ Oromovion practices. Where thescatiiirniatbive 
action plan. as resulcine from a humamwrights: commission 
INQULTY, ZNO» 2 OOM daa Gye Ce, Cat ay als readily available to 
the investigating human. rights, of faceras) Im‘conducting an 
analysis of upward mobility of womens, and. minorities in the 
organization the following. steps. outlined. bythe EEOC Jin 
GheLr eu pds be. followed: 
is plaentityevie Warrders' ts Firste identity barrrens to 

upward mobility, oL minoritiesand females. 

a. Preserve cvemry Veterm ne) presenlesyoucmsor prac= 
tices wt tect ing ibransiervand. prometion,s both) formal 
and informal. 

De. shequipencite —ldentily requirements vandijprocedures 
LOMmMerane fer Sends promotion. 

oF Supe us On tS intl uence. - levterminienbnevemtent to. 
which! supervisors' evaluations and recommendations 
are, & Majom Lacvomsim transGer, rand jproemodtiion. 


ae Effect on Minorities and Females —- Determine whether 


megua rements: Lom ceulecting epprenmoécs snd special 
Dodi procedurcss Mon ancumbent. workers, ave) Tis— 
perate effect on minorities. and. females: or tend to 


lorck* out members, of a protected. class. 


2s Devedopl AtTigmative Actlion»sheconds. to, Monitor) Upward 
Mobility 


Records are needed to identify existing barriers and 


1. cf. Equal Employment Opportunities Commission, “Affirmative 


Action and Equal Employment, A Guidebook for Employers" 
Washington, DsC., 973% 
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determine needed affirmative action for upward mobility. 


Ae 


we 


Records - At least the following records should be 


maintained: 


(1) 


(2) 


(3) 


Personnel Transactions - Promotion, transfer 

and termination rates for each minority group 

and for females, by job category, compared to 
other employees. 

Training — Number and percentage of each minority 
group and of females in apprenticeship and all 
training programs. 

Progression ~ Charts showings formal:linesnokt 


progression. 


Analysis —- At least the following analysis should 


be made: 


(1) 


C2) 


(3) 


Upward Mobility - Identify jobs held by minorities 
and females in)terms’ of «job progression and 
opportunities for upward mobility compared to 

to other employees. 

Promotion Referrals - Compare rate of minorities 
and females who are referred for promotion but 


not promoted to that’ of other ‘employees. 


Barriers ~ Identify seniority and other Tactors 


which operate as barriers to upward mobility 


for minorities and females. 


(4) Experience and other Requirements -—Deternine if 


os 
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present requirements for work experience in entry 
Jovs are Necessary to perrorm cthernex,. JOU in’ rormal 
lines of progression or merely convenient means of 
quali YoarLornr £Or™ promotion. Vetermine now much 
Lime “ls reat. y necded’ LO gain work-experience for 


DEPOMOTLON. 


Develop AtTirmative Programs to Overcome Identified 


Barriers 


Take, remedial affirmative. action to eliminate barriers 


eid ,overcome the effects of past discrimination. 


ae 


lee 


sie 


PeeeuLon GUuloelines = be sure. tab ai) selecvion 
Standards and procedures LO DLOMmO tai mur ais | or 

and training conform to any Human Rights Commission 
guidelines. 

Pip Ovee bility — be sure that procedures for 
SCrecClinge cand roapes Lor promotion, /Transier and 
Craininge ere based on Tair assessment. of, an employec's 
ability and work record. 

Merit joystem —- Adopt a company-wide merit promotion 
plan; post and otherwise publicize all job promotional 
Opportunities and encourage employees to bid on then, 
bervicilarly employees who oe i een not had 
ACCES COCO eCULET 6lODa. 

Pup loyee svealuacion — evel op. a formal vemployee 
evaluation Sesciaant posed on Objecuive,, measurable 


Tactors. 


i 
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Supervisory Responsibility - Require supervisors to 


include a specified percentage of minorities and 

females among those promoted, consistent with annual 

affirmative action goals. Require supervisors to 
submit a written justification when apparently 
qualified employees are passed over for upgrading 

or promotion. 

Promotion Eligibility — Makeclearao emp loyecsrand 

supervisors that women and minorities are eligible 

for promotron to “any Job, on the Baers of indivicual 
qualifications, regardless ‘or wheter some {jobe-dave 
tradipironaliy Deen neld by one Sex Ore race. 

Remedial Action —- Locate members of any identified 

Marrected class" Tor ‘priority remedsaimeaction i) 

transfer, promotionvor reléevant~-compensatory benefits 

and pay. Identify minorities and females qualified 
for upward mobility. 

(1) Qualifications Comparison - Review all records 
of all employees and analyze comparative quali- 
ricavroness 

(2) Potential Assessment - Interview employees to 
further-assess their potential “and get acdaétional 
information on their background and career 
InLErests: Peenen and nannies currently ua 


your work force are often a major undeveloped 
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resource Lor admin strataves Technical , 
managerial and professional jobs. 

(3) Employee Comparison - Compare job performance, 
length of service and other factors affecting 
Salariestand promotion rates of minority and 
remale~ employees with ‘qualifications of other 
employees who have been promoted. 

(4) Remedial Action Files - Set up a remedial action 
PrLevorm minority and female *enployecs qualified 
for promotion and use this file first when 
Gpenanvs*cecur im job’ classificavions. 

hse eCareerecounsce lining =sksvtablysh’a career’ counses ling 
preoeram,  voO-encourase “employees” in “dead-end 7OobDSs’to 
Cieivwmrom OeLLerm JOS, 

i eCOopenaeive Programs *— Provide “training “at che job 
Sie SURFroOuGh -Goope ration with Vocarretraining “and 
education imstitutionsi: 

gs SOD Respructuring — Consider restructuring jobs ‘vo 
reduce “thie gaprand imcrease othe steps between present 


low-skill and higher-skill jobs. 


Training 
As a condition of employment, training opportunity should 
De accessable: ol all wilthoutreepard to race; "isex, ete. , an 


order to Moteviclaterorovinciall/nunanPrignts’ lesvsiation.: “As 


a Vital arealiof progress: for’ thes minorities and women, - any 


at t2s "= 


affirmative action plan will need to address training pro- 
cedures, and selection of employees tor training: Af the plan 
is to, be*®*succéssiuly 

The kinds of questions which the affirmative action 
officer..can/ ask relative, to the; trainings picecure-of the 
organization,.migsht,inéludé;: 9 '"D6. eligibility requirements 
for training exclude minorities or women?" "Who is responsible 
for. deciding. on whe gets \training?™, iss theresaniplace a 
system whereby all employees can make known their interest 
iy trainee © 

Some of the practical steps to be taken include: (a) 
set specific numerical or,pércentage training, goals of parti- 
Cipation of minorities and females in all company sponsored 
training, 
(b) Identify training programmes available through Employment 
and Immigration Canada or the provincial government programmes, 
which may assist in achieving company's affirmative action 
goals. 
(c) Management training should bé @ high priority im view 
of the very small number of pninoriiy «ned female managers. 
(d) Determine how new training programmes can be developed 
and utilized to help those who have not had the opportunity 
to acquire on-the-job experience to qualify and compete 


Tor promotions, 


Ae 


Equal Pay for Work of Equal Value 


LnSOLar -aor, Lie uinansPights legislation 1S very cexpilieit 
in requiring that equal pay is mandatory notwithstanding the 
race, sex, religion, etc. of the employees, it is not a 
NeCcopzable -iteNoine any arflirmabive..actionyplariy 

A problem area might “be-in the, physically: nandicapped 
area. 9) Pisvatcesn.or "special programmes! ofthe" snelvered 
WOLKSNCD Suwpe nave .beenwinstituted for groups Sucn ras? the 
mentadly)vevarded, /and-~some times the, remurrerationy may ‘bea 
subject «of Saveern ier human rights and labour standards 


Srcencues. 


Employee tpemeriv Packages 


A review of all benefits can be made within the purview 
OD Bie rumen. Irores legislation as "Indi caved “avove.” Witntin 
Die CONTE AUTO Ule  UeCVelLOopiieny Ol “alr arrirmavive accion 
programme the following steps are recommended: 
i. Employee: Denelits 
a. Retirement Plans - Assure that men and women 
are eligiupie TOr retirement and pensions on the same 
paecis, BiIcluiding ‘equal retirement ape ard equal 
Weried Iva. 
ban Copaitionaly Benetits = Assure that Denefits are not 
conditioned on the basis that the employee is “head 
of Lhe: nousenotd" or werd ie | wage earner" (such a 


Condition: 13°noti job related and tends to discriminate 
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against females). 

Coun damily. Benetits = Assure,ithat,benetats for vnusbands 
and families of female employees are the same as 
those available to wives and families of male 
employees, 

dad... Female,Employees - Assure, that, benefits, availabie, to 
wives. of .male.employees are available, to, female 
employees for. their 

ea. . Utilize.where.available.the.!Guideitinges!..of the 


appropriate human rights commission. 


2. Provincial and Federal Labour Standards Law 

Most of the "protective. legislation’ trom amare. 
generation. has been repealed. Industrial safety Jé@gislation 
may need to be carefully examined and might identify areas 
of remnants of the earlier philosophy. Recommendations for 


legislative amendment may be warranted, and ought to be guided by 


concern for the safety of all workers. 


3. ,Maternity Leave Legislation 


The maternity leave legislation of the given jurisdiction 
where.an affirmative action plan is being developed must be 
understood. and provided for in the plan design. .The. plan 
should, also. be structured. in such.a, manner as to ensure 


maximum benefit from the various federal assistance programs. 
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Lavyor, ~Recaliny Discharce Demotion, Disciodinary. Action 


Human rights legislation in Canada prohibits employers 


Or “any oOvuner person from laying. of f, discharging, or other-= 


wise effecting the terms and conditions of an employee's 


emDLOVMGMD. La, Ciscraminatory «manner.  “Iniorder tovtacili-= 


tate an afiirmative: action plan with’ régard to this aréa 


the following records should be kept and made available as necessary 


to the human rights commission for monitoring purposes: 


1 


leriivactons®-oRecords of talivcermenavionsssnonlrdepe Kept 
indicating total, name, date, number of men and women in 
each RnePxty croup by “job category and “reason ror tvérmina— 
LOW: 


Shoulda be Kept windréeating cotalry name. date, number of 
men and women in each minority group by job category, 
reason or acvton and recall rights: 

feat Interviews = Exit “interviews should be conducted 
with aw “emoloyees who quit to idetermine totwhat extent 
(aockVoOr se Paininge handvactiual: on \percelVed Vdasecrimimalory 
treatment are causes of turnover. 

payor: = Where minorities -or females previously could 
WIC Ler Certain jou CavecOories, “and “therefore acquire 
jopmerirdepartmental .seniority, have held that 

to tabcconpanyetsenLorilty musy be retained ror -layott -and 


Decal ivpurcposes’: 
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Application by a Person to Human Rights Commission for an 
Approved Plan 


The affirmative action officer should make direct con-— 
tact with the human rights agency in his area as soon as the 
officer is on location. This contact wild afford @aetorrmicer 
an opportunity to learn of the special procedures of the 
province with regard to any required approval of an affirma- 


tive action plan. 


Contents of Application 

Although the style and format of affirmative action 
plans .may vary considerably -from.one.employer.to amouher, and 
Irom one province to another, and depending on themzarce: 
group, the basic substance will generally be the .same. ~The 
written plan application .should ,include: 
1. .A written policy statement, prohibiting ciscrimingtion on 
the basis of religion... race,. color, nationaworiein..~a«age, 
sex, marital status or handicap .in all phases. of employment. 
2, AnD analasas: of the’ jimisdictions,. present work: force, 
and labor market. 
3. For each personnel program component (e.g., recruitment, 
selection, appointment, placement, training, upward mobility 
and other personnel actions) a detailed narrative statement 
settingrrerth. in somenorder: 

a. ,present policies and. practices 


b. the findings (including charts and tables presenting 


-— eS = 


appropriate data) resulting from the review and 

6évaluation of the application and effects of those 

PO RTCTeSHana practices,” and 

de the specific objectives or goals planned to accom- 

Dito smprovement invany problem area Including : 

(i) the specific action steps or methods to be 
used “in achieving the objectives, 

(ii) the assignment of responsibility to individu- 
as, OF organizational UNLCS LOr CauryLie OUL 
be @CtioOn steps, 

(171) ‘specific, realistic and achievable timetables 
and target dates, and 

(iv) a description of the procedure to be used in 
the Monitoring and sevaluavion, of progress 

VOWaro Ach Levine, The iobsecuive. 

4. A be oinied Qescrm lO uLorr (Oi: 

a. “Wow. the valiirmabive action plan was developed 

Do DOW Tie Se Tirnative action, plan wil De. communicated 
to employees and.to appropriate outside,individuals and or- 
ganizations 

Cameriow tne affirmative action plan will be, lmplemented 
and maintained, including the individual(s) responsible and 
tne comm tinemt of , funds, staff and other resources. 
Dele. SPCC Ir Le method: ime luding dates and timerabies, for 


periodic evaluation, review, revision and updating of the 
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affirmative action plan and reporting to the human rights 
commission. 

6. A procedure whereby employees and applicants are made 
aware of their right to complain to the human rights commis- 
sion.if, there is a, violation of the, Acc... Also. needed 14 5th 
procedure whereby, in. Jike.manner. the, company receives the 
protection of the human rights commission from the allega- 
tion of discrimination for something done pursuant to the 


approved affirmative action plan. 


An affirmative action worker who becomes involved with 
the human rights commission in ettenptine, co effeciuya 
Sertlement of a complaint meeds to recaia che role of con- 
ciliation as distinct from that of investigation. . 

When conciliation is making sSilgenitliecant progrese, tne 
question of the respondent employer adopting an aflirmavive 
action’ plan can be raised. in some situations the respondent 
may be well informed of the nature of affirmative action 
plans and might welcome the idea”“of” instituting sucha plan 
within his organization. in tnie sivueezon the. eervices eo. 
affirmative action workers should be made available together 
with the appropriate services of other collaborating agencies. 

In other circumstances the affirmative action worker 
along with the human rights officer might be faced. with an 
array of mistaken notions about affirmative action held by 


the employer. At this time, the affirmative action worker 
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has the opportunity and challenge to explain and perhaps 
"defend" the concept of affirmative action in the face of 
the employer's questions. 

An important legislative development» in this regard is 
the provision in the Saskatchewan Human Rights legislation 
which gives that province's Human Rights Commission the 


authority to order an Affirmative Action Programme. 


Role of Human Rights Commission in Monitoring an Approved Plan 


Where the human rights commission: cives approval’ to a4 
plan, it will be helpful if the commission would advertise the 
fact of this approval in the:community where’ tne ~pilanlas’to be 
implemented. This’ will ohelp°in,avoidingrany complaints. 

The approval of an affirmative action plan probably 
CarPice with Dev the PAchCICorsAmMoOnsvTore che Piven pian, oo in 
Saskatchewan and New Brunswick the legislation specifically 
provides theshuman fightsicommissione wi The the daseretion. of 
making inquiries, varying, imposing conditions or withdrawing 
SepprovalOor «an approved aifirmative,. action * programmes 

in order to meet its responsibility to-moniter an 
approved affirmative action plan, the human rights commission 
will require an adequate reporting system to be set in place. 
Thetdesign tandesetring in/ place oro°thas - required reporting 
systém*will "beta key" element®%oP anLaffirmative: action iplan. 

Much of the basic data requirédshave been%eoveréd above, 


that is: Survey of Present Employment, Pre-employment 


= Toh = 


activities, Promotion, and Terms and Conditions of Employ- 


ment. 


Annual Reports. Based on the developed data and program 
plans, the company should make available with the assistance 
of the Arfirmative Action Officer, reports on a regular 
basis. These reports would not. only be useful to the company 
but would also help the commission in monitoring or evalua- 
ting the progress made, seeing how, the plan is working,’ and 
where improvement is needed. 

The annual reports on the affirmative action plan 
should: indicate. the following: 
t. sApplieank Plow, by > race, :sexrand’ source: 
2. Newsempaoyees, “job-elassifrcation; tracey and’ sex. 


3. Rejections by race and sex and the reason for those 


reTyectIons: 

4... Promotion, job’ Classirication, race ancuaex. 

Se Turnover; job; classification, race, Sexy and thes reason 
for tyrnover (e.g., dismissal, resignation, job elimina- 


tions; | ea.) 

6. Employee participation in organization training programs 
by program, ‘division, racejandssex. 

7. Employees hired through special programs for the unem- 
ployed by program; job classification; races (sex 1.and 
their.retention.rate: 

8. Changes in composition of the organization work force, 


type of job and level of management as these relate to 


= 132 = 


the affirmative :action plan goals. 
9. Changes being madé to the affirmative action plan as a 


result. Of The activities during the reporting year. 
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